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PREFACE TO THE SIXTH EDITION. 



SiNOE the last edition of this work was issued, three 
Sessions of Parliament have closed without any Land 
Transfer Bill being passed, and it is not likely that the 
last Session of the present Parliament will trouble itself 
with any such Bill. In the meantime all efforts to further 
amend the existing law in any other mode, have un- 
fortunately been paralysed. It should be recognised that 
the long and complicated Bills introduced in previous 
Sessions are at the most experiments, and cannot, even 
if successful, supersede the present state of things for 
many years to come. 

The effect of improyements in existing law would be 
immediately felt, as has been proved in the case of the 
Acts contained in this volume. 

November^ 1891. 
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Ths Conyeyancing Acts and the Settled Land Acts have 
how been in force for a tiihe snMcient to render it no 
longer neces^ry to illustrate their operation by prece* 
dents of deeds. Therefore the Precedents contained in 
the preyions editions of the two books on the Convey* 
ancing Acts and Settled Land Acts are omitted and both 
sets of Acts with the notes are included in the present 
Volame, leaving the Precedents to be issued at a future 
day as a separate volume. 

When the Bills for these Acts were first introduced in 
1880^ many zealous advocates of reform in the Land Law6 
objected that the proposed enactments were only amend- 
ments of an old and cumbrous system, and that an 
entirely new system must be substituted. Nine years 
have passed and no new system has yet been established 
or appears likely to be established. The most perfected 
new system, namely, that introduced by Lord Gaims^ 
Act of 1875, and upon which the recent Oovemment Bills 
have been modelled, was a failure as regards extensive 
usefulness, not because there was any indisposition to 
adopt it, for it has been adopted in many cases where 
suitable, but because it did not answer the general 
requirements of Landowners. In the recent Bills it was 
sought to hide failure by resorting to compulsion^ and 
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the result is that the Bill of this Session has failed to 
pass the House of Lords mainly on account of the 
compulsory clauses* But compulsion would only render 
failure more certain ; eyery hindrance, mistake, or delay 
would be magnified by discontented persons compelled 
to adopt a new system against their will. Delay at least 
there must often be in a Goyernment legal office, where 
the staff would be kept down to the lowest possible 
limit. 

If a Land Register is to be established the true course 
is to make its user yoluntary and to follow the example 
afforded by the Stock Register kept by the Bank of 
England. The Register should be -kept by a Publio 
Company who should deposit with the Gk>yernment a 
large portion of their capital as a guarantee fund, and be 
allowed to make a small profit on all transactions. The 
Company should also be a general Guarantee and Trust 
Company, and would insure to each registered owner the 
yalue of his land in case he is dispossessed, and also 
insure him against incumbrances. For its own sake the 
Company would conduct the business of registration pro* 
perly in order to transact business ; it would giye the 
utmost possible facilities for first registration and subse* 
quent dealings with land, and on first registration wouldi 
in consideration of an insurance premium, take the risk 
of possible or contingent charges, and also either for or 
without a premium take the risk of registering titles, 
practically safe, though not technically good. This latter 
risk the Registrar in a Goyernment office will ney^r take, 
haying oyer him the fear of the Chancellor of the Ex- 
chequer, should a claim be made under the guarantee of 
title. 
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Besides establishing a Begister of the kind aboro 
suggested, farther amendments may nsefdlly be made in 
the existing law. Even in its present shape that law 
gives many facilities for dealings with land which conld 
not be obtained in a Begister Office. There is no reason 
why each system old and new should not be capable of 
application to the cases in which it is most suitable. 

July, 188% 
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ADDENDA. 



-•O^ 



Page 2, line 6. Bat query if a voluntary settlement, forty years old, 
is, " ipao £Eicto," a bad root of title, any more than any other 
deed : see remarks of Cotton, L. J., iu Manh and Earl QranvtUe^ 
24 Ch. D. 11, at p. 24 ; and the second note to C. A., s. 8 (3), 
tn/ra, p. 19. 

Pagt 10, line 7, ofier '* 1882," add *' or, if this a. applies to a mortgages 
dying before the 7th of August, 1874, «.e., the oommencement 
of the y. & P. A. (and see Be 8pradbery*e Mortgage^ 14 Gh. D. 
514), as regards deaths at any time before the 1st of January, 
1882." 

Po/ge 58, 6 lines from end^ and Page 62, 8 lines from end. Wilson 
y. Queen's Club is now reported in 60 L. J., Gh. D., 698 ; 1891, 
3 Cb. 522. 

Page 78, ai foot of page, after rtferenee to 4 Ex. D. 270, add *< and 
see now The Stamp Act, 1891, 54 & 55 Vict, c 39, s. 87 (3)." 

Page 89, cifter line 2, add ** the costs, charges, and expenses of, and 
incidental to the appointment, including those of the donee of 
the power, are payable out of the trust estate (Harvey v. OUivei\ 
57 L. T., N. S., 239, which shews the items to be included)." 

Page 96, line 21. Re MUner's Settlement is now reported in 1891, 
3 Gh. 547. 

Page 99, line 4 ; Page 287, line 11. Dashwcod v. Magniac is now 
reported in 1891, 3 Gh. 306. 

Pcige 102, at foot of page. After t?ie reference to 35 Solicitors* 
Journal^ 572, add, "see aJso an article by Mr. Yaizey, in the 
Law Quarterly Review for October, 1891 (voL vii., p. 370)." 

Page 184, line 12. Be Swain is now reported in 1891, 3 Gh. 233. 

Page 190, noU tos.Z of the Trust Investment Act^ 1889. Be Owthwaite 
is now reported in 1891, 3 Gh. 494. 

Page 286, line 33. Be Bohinson is now reported m 1891, 3 Gh. 129. 

Page 301, 7 lines from end. As to the principle by which the execu- 
tion of powers conferred by a settlement is governed, see Be 
Cooper, 27 Gh. D. 665. 

Page 313, line 13 ; Page 314, line 15 ; Page 329, line 13. It seems 
that the ''settlement" should be described, in summonses or 
orders under these provisions, as a '' settlement deemed to be 
existing " under the S. L. A. 1882, or the S. L. A.'s 1882 and 
1884 : see Be Wells, Beg. Lib. 1883, B. 869 ; cited on p. 314, 
infra. 





ZXYl ADDENDA, 

Page 336, line 7. ''Incumbrance,** withip s. 11 of the Act of 1890, 
appears to include all incumbrances, whether under or prior to 
the settlement, and whether raised or not raised. In s. 5 of the 
Act of 1882 (p. 249), the word is necessarily confined to incum- 
brances, not capable of being overreached by the power. If 
overreached, there is no necessity for shifting the charge. 
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PART I, 



VENDOR AND PURCHASER 



AND 



CONVEYANCING ACTS 



CHAPTER L 



GENERAL EFFECT OP THE VENDOR AND PURCHASER 
ACT, 1874, AND THE CONVEYANCING ACTS, 1881, 1882. 

The followiDg is a short statement of the manner in Eff«ct of v. k 
which the V. & P. A., the C. A., and the C. A., 1882, c! a! 1882, wi 
affect the form and contents of various documents (a). '®™ and con- 

^ ' teDts of docu- 

(1.) Contracts for sale need not contain conditions as menu, 
regards title and evidence of title except in Contracts. 
special cases, as where the title is less than forty 
years, or where deeds abstracted cannot be pro- 
duced, &c. : C. A., s. 3. An open contract may 
be safely made in case of an ordinarily good 
forty years' title, but it is advisable in all cases 
to state the date of commencement (see note to 
C. A., s. 3 (3)), and it is necessary to state it in 
the following cases : — 
(a) Advowsons or reversionary interests (Dart, 334, 

335, 6th ed.). 
(J) Tithes or other property derived from the Crown 
»» 

(a) See the meamng of abbreviations stated at the end of the Table 
of Cases, 8uprd, 

B 
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where evidence of the Crown grant is to be 
negatived. 
(o) Where the document iSrst abstracted is a will and 
evidence of seisin is to be precluded : Parr v. 
LovegrovBy 4 Drew, 170. 
((2) Where the document first abstracted is a volun- 
tary settlement, or articles for a settlement, or 
a conveyance under a power or trust for sale, or 
the bar of an entail, or other document of a 
similar kind, deriving its effect from some prior 
instrument. 
If the date be not fixed, the date of a recited deed may 
be the time prescribed by Y. & P. A., s. 1 (see the last 
clause of that s.), and an abstract of the deed may be 
required. The safest course is always to fix the date of 
commencement. In cases under {d) it is necessary (Marsh 
and Earl Oranville, 24 Ch. D. 11, 21), and in all cases it 
is best, to state the nature of the instrument with which 
the title commences. A good commencement helps to 
satisfy a purchaser. 
Abstracto. (2.) With the above exceptions abstracts of title com- 

mence — 
(a) As to freeholds with a document at least forty 

years old : V. & P. A., s. 1. 
(h) As to leaseholds for years with the lease or 
underlease : Y. & P. A., s. 2, r. 1, and C. A., 
s. 3 (1). 
(e) As to the freehold interest in enfranchised copy- 
holds or customary freeholds with the deed of 
enfranchisement : 0. A., s. 3 (2). 
Seisin of testa- But where the abstract commences with a will no 

alteration in the practice is made, consequently evidence 
of seisin may or may not be required, according to cir- 
cumstances, and a clause preventing any requisition on 
this point may still be necessary. 
Leaseholds. (d) A lease or underlease is to be deemed primd 

facte good, the last receipt for rent being 
evidence of performance of covenants, and, in 
case of an underlease, of performance also of 
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covenantB in the superior lease up to the date 
of actual completion of the purchase : C. A., 
8. 3 (4), (5) ; but a special condition is necessary 
where there is a peppercorn rent or a rent which 
is not a money rent : Moody and Yate»' Contract, 
28 Ch, D. 661, 30 tJ., 344. 

(3.) Becitals RecitaU. , 

(a) Of facts in documents, as to land or herediia* 
mentSy twenty years old are evidence: Y. & 

jfm A«, 8a ^, r« ^ 

{b) Of documents, as to any property y dated prior to 
the legal or^ stipulated time for commencement 
of the abstract are to be taken as correct, 
and production is not to be required: C. A., 
a 3 (3), 
(4.) Expenses fixpeoBes. 

Of evidence required in support of the abstract 
and not in the vendor's possession are thrown 
on the purchaser : C. A., s. 3 (6). 
(5.) In documents after 1881 there need be What clauses 

(a) No general words : C. A.. 8. 6. j^ St=™^t^. 

(6) No all estate clause : C. A., s. 63. 

(c) No special directions as to the mode of sale in 
a trust or power for sale, but only the words 
" Upon trust to sell " or " With power of sale/* 
as the case may be : C. A., s. 35. 

{d) No receipt clause : C. A., ss. 22, 36. 

(6) No mortgage joint account clause : C. A., s. 61. 

(J) No power to survivors or survivor of several 
executors or trustees to do any act: C. A., 
B. 38; nor to '^ assigns." New trustees duly 
appointed have all the powers of the original 
trustees, ss. 30, 31 (5), and (except so far as 
s. 30 is repealed in the case of copyhold or 
customary land by 50 & 51 Vict. c. 73, s. 45) 
there can now be no assign by devise of a trust 
estate. Powers may be given simply to trustees, 
their executors or administrators. 

{g) No mention either of heirs, executors, adminis- 

B 2 
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tratorSy or assigns, whether of coyenantor or 
coyenanteOy obligor or obligee, nor of the 
survivors or survivor of several covenantees or 
obligees, nor of the heirs, executors, or ad- 
ministrators of the survivor, nor of their or his 
assigns, need be made in covenants or bonds : 
C. A., ss. 58, 59, 60 ; except where a restrictive (a) 
covenant is intended to be made binding so far 
as the law allows on the land, and then the 
assigns of the covenantor should be mentioned. 

(h) No particular technical operative, word is re- 
quired to pass a freehold : C. A., s. 49. 

(t) No necessity for the word " heirs," " heirs of the 
body," &c., to create an estate of inheritance. 
(But on this point there is still a distinction 
between a deed and a will. In a deed the 
estate to be limited must still be described 
accurately as " fee simple," " in tail," &c., or as 
before the C. A., and cannot be created, as in a 
will, by informal expressions) : C. A., s. 51. , 

(h) No multiplication of receipt clauses for con- 
sideration. One receipt in the body of the deed 
or indorsed is sufficient : G. A., ss. 54, 55. 

(I) No power to executors or trustees to compound 
or compromise (contra as to administrators): 
C. A., s. 37. 

(m) No remedy for the recovery of rent-charges : 
C. A., s. 44. 

(n) No powers for the receipt or application of 

income, nor for the accumulation of surplus 

income during minority : C. A., ss. 42, 43 (b) ; 

(but see Be Jeffery, Burt v. Arnold, 1891, 1 Ch. 

671). 
(6.) Covenants for title are not required, but by stating 



(a) Whether any other covenant can be made binding on the land, 
see London and 8, W. Railway Company v. Gomm, 20 Ch. D. 562, 
and second note to C. A., 1881, s. 58, if^ra, 

(h) But where any trust of the accumulated rents and profits other 
than those stated in s. 42 (5) (iii.) is required, it must be mentioned. 
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the character in which a peison conyeys the proper 
coyenant by him is incorporated : C. A., s. 7. 
(7.) A coyenant for production of deeds is no longer CoT«nAiit to ' 
required. A mere acknowledgment as defined by ^ "^ 
the Act giyes the proper title to production and 
deliyery of copies, and a mere undertaking giyes 
the proper remedy in case of destruction or 
damage : C. A., s. 9. 
(8.) In a mortgage by deed there are supplied Powers oon- 

(a) Power for mortgagor and mortgagee when in gYgori^aoT'*' 
possession to grant leases: C. A., s. 18. In mortgageet. 
some cases it may be necessary to yary this 
power ; but it is conceiyed that the power ought 
not in any case to be entirely negatiyed (a). 
(h) Power for mortgagee to sell and to insure against 
fire, and when in possession to cut and sell 
timber : C. A., ss. 19, 23. 
(e) Power for mortgagee to appoint a receiyer : C. A., 

ss. 19, 24. 
(d) Power for mortgagee to giye a receipt for sale 
money and other money comprised in the mort- 
gage, and trusts for application thereof: C. A., 
8.22. 
(9.) In a will, a deyise of trust and mortgage estates is DcvIm of trust 
not required and should not be inserted except ^^^^*^' 
in the case of copyhold or customary land to 
which there has been an admission, and is prac- 
tically inoperatiye if inserted : G. A., s. 30. 
(10.) As to appointments of new trustees. Appointment 

(a) A power to appoint is only required where it is ofnewtnutw^ 
to be exercised otherwise than by the trustees 
or trustee for the time being : C. A., s. 31 (1). 
Q>) The original number of trustees need not be 
preseryed, except that where there were origi- 
nally two or more, one cannot be discharged 
unless two places at least be full: C. A., 
s. 31 (3). 

(o) See Corhett v. Plowden^ 25 Ch. D. 678. 
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(c) An appointment of new trustees should contain 
the proper declaration as to vesting: G. A., 
8. 34; and where there are more than two 
trustees, and one simply retires and his place 
is not filled up, there must be a deed of con- 
sent to his discharge and to the vesting of the 
trust property in his co-trustees : C. A., s. 32. 
Separate (c[) On a general appointment of new trustees a 

separate set of trustees may at any time be 
appointed for each distinct trust : G. A.^ 1882, 
8. 5. 

Powers of (11.) As to powers of attorney, 

attorney. ^^j ^ power given for valuable consideration can 

be made irrevocable in favour of a purchaser, 
lessee, or mortgagee : G. A., 1882, s. 8. 
(() Any power of attorney can, in favour of the same 
persons, be made irrevocable for any period 
not exceeding one year from its date : G. A., 
1882, s. 9. 

(c) The attorney may sign and seal in his own name : 

G. A., s. 46. 

(d) Access to a power of attorney is enabled by 

means of deposit in the Gentral ofiSce, and 
office copies can be obtained : G. A., s. 48. 
Executory (12.) lu instruments after 1882 an executory limita- 

hmitatioM. ^j^^ ^^^j q£ ^^ estate in fee, or for a term, on 

failure of issue, becomes incapable of effect 
when any of the issue attain the age of twenty- 
one years: G. A., 1882, s. 10. This section 
applies only to land or hereditaments. 
Disclaimer of (13.) Powers, whether coupled with an interest or not, 
P'""'"' can be disclaimed, in like manner as an estate 

can be disclaimed : G. A., 1882, s. 6. 
Supplemental (14.) Deeds may be supplemental or annexed instead 

V)f indorsed, and will be read as indorsed on, 
or containing a full recital of, the principal 
deed : G. A., s. 53. 
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CHAPTER IL 

THE VENDOR AND PURCHASER ACT, 1874. 
37 & 38 VICT, a 78. 

An Act to amend the Law of Vendor and Purchaser^ and 
fwrther to simplifjf Title to Land. [7th Aagast, 1874.] 

Whereas it is expedient to facilitate the transfer of land ^- ^» ^' 
by means of certain amendments in the law of vendor 
and purchaser : 

Be it enacted by the Qneen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : 

L In the completion of any contract of sale of land ^o^ty jean 

,- t t * n t j» T^ 1 1 1' ■'Instituted for 

made after the thirty-first day of December one thousand sixtj yean as 
eight hundred and seventy-four, and subject to any [jjj'^*®^ 
stipulation to the contrary in the contract, forty years 
shall be substituted as the period of commencement of 
title which a purchaser may require in place of sixty 
years, the present period of such commencement ; never- 
theless earlier title than forty years may be required in 
cases similar to those in which earlier title than sixty 
years may now be required. 

By 13 & 14 Vict. c. 21, b. 4, the word " land " in Acts of Paiiia- Definition of 
ment passed since 1850 includes messuages, tenements and heredita- ^ l^^d " in 
ments, houses and buildings of any teuure, unle.*%B where there are p f.^ 
words to exclude houses and buildiDgs, or to restrict the meaning to 
tenements of some particular tenure ; and see the Interpretation Act, 
1889 (62 & 63 Vict. c. 63), s. 3. ^ 

A right of way is within this g. : Jones v. Watts, 43ljh. D. 574. 

And see Ga Lit 19 b, 20a. _, , . 

' Rules for 

2. In the completion of any such contract as aforesaid, hJLuoiw Ld ' 
and subject to any stipulation to the contrary in the ^."f^^J^^'r^Jn^ 

purchaser. 
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tJnderlease. 

Contract for 
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Effect of recital 
twenty years 
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contract, the obligations and rights of vendor and pur- 
chaser shall be regnlated by the following rules ; that is 
to say, 

First. Under a contract to grant or assign a term of 
years, whether derived or to be derived out of a 
freehold or leasehold estate, the intended lessee or 
assign shall not be entitled to call for the title to 
the freehold. 

Under such a contract production cannot, as between vendor and 
purchaser, be called for, even uuder the rules as to the right of a 
litigant to discovery : Jonen v. Watts, 43 Ch. D. 574. 

And this rule applies as between lessor and lessee, as well as 
Vendors and purchasers in the ordinary sense of those words; and 
applies to a contract to grant an easement for a term : Jones v. Waits^ 
ubi supra. 

The rule that a lessee has constructive notice of his lessor's title has 
not been altered by this s. He is now in the same position with regard 
to notice as if he had before this Act stipulated not to inquire into his 
lessor's title (Patman v. ffarland, 17 Ch. D. 353, 358). Sect. 3 of 
C. A., 1882, as to notice makes no alteration in this respect. It does 
not operate in favour of a person who enters into a contract whereby 
he precludes himself from ** making such inquiries and inspections as 
ought reasonably to have been made ; ^ see subs. (1) (i). 

As to a contract for an underlease, see C. A., s. 13. 

By s. 4 of G. A., 1882, the contract for a lease made under a power 
does not form part of the title to the lease. 

Second. Becitals, statements, and descriptions of facts, 
matters, and parties contained in deeds, instruments. 
Acts of Parliament, or statutory declarations, twenty 
years old at the date of the contract, shall, unless 
and except so far as they shall be proved to be 
inaccurate, be taken to be sufficient evidence of the 
truth of such facts, matters, and descriptions. 

In Bolton v. London S. Board, 7 Ch. D. 766, a recital in a deed 
more than twenty years old that a vendor was seised in fee simple was 
held suflScient evidence of that fact, precluding the purchaser from 
demandiug a prior abstract, except so far as the recital was proved to 
be inaccurate. The decision seems open to question, as it in effect 
negatives the recognised right of a purchaser to a proper abstract of 
title extending over forty years, which might shew the recital to be 
inaccurate. 

As to the effect of a recital under this s., see also Be Marsh and Earl 
GranvUIe, 24 Ch. D. 11. 
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Third. The inability of the Tender to famish the ss. 2, 3, 4. 
purchaser with a legal covenant to produce and 
furnish copies of documents of title shall not be an 
objection to title in case the purchaser will, on the 
completion of the contract, have an equitable right 
to the production of such documents. 

As to the purchaser's equitable right to production of docnmentSy Purchaser's 
&» Sug. V. & P. c. 11, 8. 5, 14th ed. ; Dart, 160, 6th ed. ; Fain v. JJ"*J^ij.^^Jf^' 
Aym, 2 Sim. & St. 633. ^£ docuTeBU. 

Fourth. Such corenants for production as the pur- 
chaser can and shall require shall be furnished at 
his expense, and the vendor shall bear the expense 
of perusal and execution on behalf of and by himself, 
and on behalf of and by necessary parties other than 
the purchaser. 

Fifth. Where the vendor retains any part of an estate 
to which any documents of title relate he shall be 
entitled to retain such documents. 

Contracts for sale, where the vendor retains any documents, should Ackoowledg- 
now provide for giving an acknowledgmeot in writing of the right of f^Tli f^-* *" 
the purchaser to the production, and delivery of copies under G. A., s. 9, covenant, 
and, where he is beneficial owner, also an undertaking for safe custody. 
llie liability to give the covenant under s. 2, r. 4, of this Act, if 
incurred after 1881, is satisfied by an acknowledgment (C. A., s. 9 

(8), (I*))- 
As to the costs of attested and other copies of documents retained by 

the vendor, see C. A., s. 3 (6). 

3. Trustees who are either vendors or purchasers may Trustees may 
sell or buy without excluding the application of the withstaDding 
second section of this Act. ^^^«"- 

4. The legal personal representative of a mortgagee of a Legal personal 

-Tif # /. T7»^.j T * T ^T A representative 

freehold estate, or of a copyhold estate to wfiim tne mort- may convey 
gagee shall have been admitted, may, on payment of all J^^*| ^^^ ^^ 
sums secured hy the mortgage, convey or surrender the property. 
mortgaged estate, whether the mortgage he in form an 
assurance subject to redemption, or an assurance upon trust. 

Repealed and superseded by s. 30 of the C. A. as to deaths happening 
after 1881, which s. has in its turn been repealed by s. 45 of the Copy- 
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hold Act, 1687, so fer as regards copyhold or customary land to which 
the mortgagee has bien admitted. Such land now remains in the same 
position with respect to its deyolution on death of the mortgagee as 
before the Y. Sc P. A. The repeal did not revive or affect this s. of 
the y. & P. A. (see 13 & 14 Vict. c. 21, s. 5), which remains operative 
as regards deaths between the 7th August, 1874, and the 1st January, 
1882. 

This s. did not apply to a transfer of mortgage : Be Spradhenfs 
Mortgage, 14 Ch. D. 614. 

5. Upon the death of a hare trustee of any corporeal or 
incorporeal hereditament of which such trustee was seised in 
fee simple, such hereditament shall vest like a chattel real in 
the legal personal represtntative from time to time of swh 
trustee. 



The expression *' seised in fee simple" excluded copyholds and 
customary freeholds from the operatic n of this s. 

Repealed as to England on and after the 1st January, 1876, by the 
Land Transfer Act, 1875 (38 & 39 Vict, c 87^ s. 48, except as to 
anything duly done thereunder before that date. Re-enacted by the 
same s. with an ameudment confining its operation to a bare trustee 
dying intestate as to any corporeal or incorporeal hereditament of 
which such trustee was seised in fee simple, which s. has in turn been 
repealed by the C. A., s. 30, in case of deaths occurring after 1881. It 
would seem therefore that where nothing had been done under this s. 
before the 1st January, 1876, the hereditament of a bare trustee dying 
testate, and vested in his personal representative solely by force of this 
8., became divested and devolved as if the Y. & P. A. had not been 
passed. Thus, up to the 1st January, 1882, where nothing had been 
done under this repealed s. before the 1st January, 1876, the devise by 
a bare trustee of his trust estate is operative. 

Repealed as to Ireland by the G. A., s. 73, in case of deaths happen- 
ing after 1881. 
Meaning of There is no distinction now between the case of a bare trustee and 

** bare trustee." i^^y Qj^j^gp trustee dying after 1881. A bare trustee is a trustee to 

whose office no duties were originally attached, or who although such 
duties were originally attached to his office would, on the requisition of 
his cestuis que trust, be compellable in equity to convey the estate to 
them or by their direction, and has been requested by them so to 
convey it : Dart, 587, 6th ed. : and see Morgan y. Swansea Urban 
Sanitary Avthority, 9 Gh. D. 582, 585, per M.R., and Re Docvora, 
cited on next s. ; but in the opinion of Y.G. Hall the words *' has been 
requested by them so to convey it " are not a necessary ingredient in 
the definition of a bare trustee : Christie v. Ovington, 1 Gh. D. 279. 
A trustee with a beneficial interest in the trust estate is not a bare 
trustee within the Land Transfer Act, 1875, s. 48, which replaced 
s. 5 of the Y. & P. A. (^Morgan y. Swansea, &c,. Authority, ubi eup.) ; 
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nor ifi the husband of a married woman who is seised in her right a ^' ^> ^* 
bare tnutee within the Act 3 & 4 Will. 4, a 74, s. 34 (Keer ▼. Brown^ 
Johns. 138) ; aod see Be Cunningham and Frayling, 1891, 2 Gh. 567, 
from which it would seem that a person with active duties to perform, 
though not having any beneficial interest, is not a " bare trustee." 

6. When any freehold or copyhold hereditament shall Married 

- xj- * 3 1 AA t woman who U 

be vested in a married woman as a bare tmstee, she may a bare trustee 
convey or surrender the same as if she were a feme sole. ^ convey, 

The aid of this s. is now only required in case of trust estates This a. applies 
devolving on a married woman hefore 1883. As to all trust estates, **"^y *** *™*^ 
whether freehold, copyhold or leasehold, devolving on her after 1882, |^ before 
she is in every respect in the same position as a feme sole : M. W. P. A., 1883. 
ss. 1, 18. 

l*hough a married woman who is trustee under a trust for sale takes 
an interest in the proceeds of sale &he is nevertheless a bare trustee 
within this s. where the sale is made under an order of the Court : 
Be Dociffra, Docwra v. Faith, 29 Ch. D. 693. 

7. After the commencement of this Act, no priority or Protection and 
protection shall he given or allowed to any estate, right, or {^Iai*elJIu 
interest in land by reason of such estate, right, or interest «n<i tacking 
being protected by or tacked to any legal or other estate or aUowed. 
interest in such land ; and full effect shall be given in 

every court to this provision, although the person claiming 
such priority or protection as aforesaid shall claim as a 
purchaser for valuable consideration and without notice : 
Provided always, that this section shall not take away from 
any estate, right, title, or interest any priority or protection 
which but for this section would have been given or allowed 
titereto as against any estate or interest existing before the 
commencement of this Act. 

Bepealed as to Enghmd by the Land Transfer Act, 1875, s. 129, 
and as to Ireland by the G. A., s. 73. In force in England between 
7th August, 1874, and 1st January, 1876. The effect of this s. was to 
prevent a first mortgagee from being safe in making a further advance, 
his security for which became under this s. postponed to all inter- 
mediate mor^ages; as to which, consider Fease v. Jackson, 3 Ch. 
App. 576, and Hosking v. Smith, 13 App. Gas. 582. 

It is conceived that this s. did not, while in force, wholly abolish the 
protection given to a purchaser having the legal estate without notice 
of an equitable charge, but applied only to the case of two distinct 
interests, one of which could not stand alone without being protected 
by the other. 
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i^s. 8, d. 8. Where the will of a testator deyising land in 

Non-registra- Middlesex or Yorkshire has not been registered within 
ii^*?,?^^*^^-*** the period allowed by law in that behalf, an assurance of 

Middlesex, &c. -ii-i, <i ii,. 

cured in cer- such land to a porchasor or mortgagee by the deyisee or 
tain cases. ^yj gome ono deriving title nnder him shall, if registered 

before, take precedence of and prevail over any assurance 

from the testator's heir-at-law. 

Time for regis- As to the time allowed for the registration of wills in Middlesex, see 

in^Middf ^*^^" '^ ^^^ ^' ^^' ^ ^^^' ^^ ^^^ *^® r^istration of wills in the W. 

and Yorkshire. ^^<ii°g ^^ Yorkshire, 2 & 3 Anne, c 4, ss. 20, 21 ; in the E. Biding, 

6 Anne, c. 35, ss. 14, 15, and in the N. Riding, 8 Greo. 2, c. 6, ss. 15-17, 
in the case of testators dying before Ist January, 1885. The time 
allowed for the registration in the three Hidings of Yorkshire of wills 
of testators dying on or after that day is now governed by the Yorkshire 
Registries Act, 1884 (47 & 48 Vict. c. 54), ss. 11, 14, as amended by 
48 Vict. c. 4, and the Yorkshire Registries Amendment Act, 1885 
(48 & 49 Vict. c. 26). 

Vendor or par- 9. A vcndor or purchaser of real or leasehold estate 

obtafn decfsion ^^ England, or their representatives respectively, may at 

of judge in qj^j time or times and from time to time apply in a 

requisitions or Summary way to a judge of the Court of Chancery in 

com^^nMtioii England in chambers, in respect of any requisitions or 

&c objections, or any claim for compensation, or any other 

question arising out of or connected with the contract 

(not being a question affecting the existence or validity 

of the contract), and the judge shall make such order 

upon the application as to him shall appear just, and 

shall order how and by whom all or any of the costs of 

and incident to the application shall be borne and paid. 

A vendor or purchaser of real or leasehold estate in 

Ireland, or their representatives respectively, may in like 

manner and for the same purpose apply to a judge of the 

Court of Chancery in Ireland, and the judge shall make 

such order upon the application as to him shall appear 

just, and shall order how and by whom all or any of the 

costs of and incident to the application shall be borne 

and paid. 

This 6. has been held to apply to a contract for a lease at a premium : 
Be Anderton and Milner, 45 Ch. D. 476, 
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In proceedings under this s. the parties are in the same position as SS. 9, 10. 
xaAet a reference as to title in an action for 8i>ecific performance, and ~^~ 

accordingly evidence by affidavit is admissible (Be Burr$ugh$^ <fcf., ^/^' under 
5 Ch. D. 601). >As to recovery under this s. of interest wrongly paid, 
see Ywtng and Harstan^s Contract, 29 Ch. D. 691, 31 ib. 168. The 
deposit may be recovered with interest : Be Smith and Stott^ 29 Ch. D. 
1009 n.; Hargreavei and Thompson's Contract^ 32 %b. 454, bat see 
Be Davis & Cavey, 40 ib, 601 ; and the purchaser may be allowed his 
costs of investigating the title : Higgins and Bitchman*s Contract^ 
21 Ch. D. 99; Be TeUding and Westhrook, 31 ib. 344; Hargreaves 
and Thompson's Contract^ tibi sup,; which may be charged on the 
vendor's interest in the property : Be Yeilding and Westbrook, ubi 
sup, ; Be Biggins A Percivaiy W. N. 1888, p. 172 (and see Be Bryant 
and BamingJiam's Contract, 44 Ch. D. 218, as to the order to which 
the purchaser is entitled, when a good title is not shewn); and the 
validity of a notice to rescind may be decided: Be Jackson aiid 
Woodbum's Contracty 37 Ch. D. 44; but not a question as to the 
existence or validity of the contract in its inception : see S. C. and 
Be Davis A Cavey, ubi sup. ; and Be Sandbach A Edmondson, 1891, 
1 Ch. 99, 102 ; or as to the destination of the purchsse-money, if it 
does not concern the purchaser : Be Tippett and Newbould^s Contract^ 
37 Ch. D. 444. 

On a vendor*s application for a declaration that a good title had 
been shewn, an order was made in the purchaser's favour rescinding 
the contract : ^e Higgins & Percival, ubi sup, ; and a vendor cannot, 
after a decision against him, avail himself of a condition empowering 
him ** notwithstanding any previous . . . litigation " to rescind without 
payment of costs : see Be Arbib and Class, 1891, 1 Ch. 601. 

10. This Act shall not apply to Scotland, and may be Extent of Act. 
cited as the Vendor and Purchaser Act, 1874. 
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CHAPTER III. 

CONVEYANCING AND LAW OP PROPERTY ACT, 1881. 

44 & 46 VICT. c. 41. 

An Act for simplifying and improving the pra/stiee of Con- 
vey an/ying ; and for vesting in Trustees^ Mortgagees, and 
others various powers commonly conferred by provisions 
inserted in Settlements, Mortgages, Wills, and other 
Instm/ments; and for amending in various particulars 
the Law of Property ; and for other purposes, 

[22nd August, 1881.] 

Be it enacted by the Queen's most Excellent Majesty, 
by and with the adyice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the^samcy 
as follows : 

I. — Preliminary. 

ss. 1, 2. !• — (1.) This Act may be cited as the Conveyancing 

PrelI^nart. and Law of Property Act, 1881. 

(2.) This Act shall commence and take effect from 
and immediately after the thirty-first day of December 
ment ; extent. ^^^ thousand eight hundred and eighty-one. 

(3.) This Act does not extend to Scotland. 
2. In this Act — 
Interpretation (i.) Property, uulcss a contrary intention appears, 
?and"^&l^*^' includes real and personal property, and any estate 

or interest in any property, real or personal, and any 
debt, and anything in action, and any other right or 
interest : 

As to effect of the word " includes ** in an interpretation clause in an 
Act, see Rolnnson v. Local Board of BartonrEcdea, 8 App. Cas. 798, 
at p. 801. 



Short title; 
commence- 
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(ii.) Land, unless a contrary intention appears, includes s. 2. 

land of any tenure, and tenements and hereditamentSi pasLiMiNABT. 
corporeal or incorporeal, and houses and other buildings, — 
also an undivided share in land : 

For the meaning of '^land" in Acts of Parliament see tuprh^ 

(iii.) In relation to land, income includes rents and 
profits, and possession includes receipt of income : 

(iT.) Manor includes lordship, and reputed manor or 
lordship : 

Where all the freehold estates held of a lord are pforchased hy him Repoted 
or devolve on him hy escheat, whereby the services become extinct, the ™*»^«'"'« 
manor ceases to exist ; also, there cannot be a manor without a court 
baron; and no court baron can be held without two freeholdera as 
suitors at least In case there be not two stutors the manor becomes a 
reputed manor, or manor in reputation ; and continues to have certain 
rights and franchises which were appendant to the manor (1 Cruise, 
Dig. p. 34), as the right to wrecks, estrays, &c. : 1 Watk. Cop. 22 ; and 
tiie right to appoint a sexton of a parish : Soane y. Ireland, 10 East, 
259 ; and if there be but one free tenant the seignory as to him remains 
with respect to bis services, though there can be no court held : 1 Watk. 
Copu22. 

(v.) Cbnyeyance, unless a contrary intention appears, 
includes assignment, appointment, lease, settlement, and 
other assurance, and covenant to surrender, made by 
deed, on a sale, mortgage, demise, or settlement of any 
property, or on any other dealing with or for any 
property ; and conyey, unless a contrary intention 
appears, has a meaning corresponding with that of 
conveyance : 

See exceptions to this definition of conveyance, s. 7 (5), p. 38. 

(vL) Mortgage includes any charge on any property 
for securing money or money's worth; and mortgage 
money means money, or money's worth, secured by a 
mortgage ; and mortgagor includes any person from time 
to time deriving title under the original mortgagor, or 
entitled to redeem a mortgage, according to his estate, 
interest, or right in the mortgaged property ; and mort- 
gagee includes any person from time to time deriving 
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s. 2. title under the original mortgagee ; and mortgagee in 
PaEUMiNABT. possession is, for the purposes of this Act, a mortgagee 

whoy in right of the mortgage, has entered into and is in 

possession of the mortgaged property : 

(yii.) Incumbrance includes a mortgage in fee, or for 
a less estate, and a trust for securing money, and a lien, 
and a charge of a portion, annuity, or other capital or 
annual ^m; and incumbrancer has a meaning corre- 
sponding with that of incumbrance, and includes every 
person entitled to the benefit of an incumbrance, or to 
require payment or discharge thereof: 

(yiii.) Purchaser, unless a contrary intention appears, 
includes a lessee or mortgagee, and an intending pur- 
chaser, lessee, or mortgagee, or other person, who, for 
Taluable consideration, takes or deals for any property ; 
and purchase, unless a contrary intention appears, has 
a meaning corresponding with that of purchaser; but 
sale means only a sale properly so called : 

(iz.) Bent includes yearly or other rent, toll, duty, 
royalty, or other reservation, by the acre, the ton, or 
otherwise ; and fine includes premium or fore-gift, and 
any payment, consideration, or benefit in the nature of 
a fine, premium, or fore-gift : 

Rent ** in There may be a reservation of rent in kind : see Co. Lit., 142a ; Rex 

kind." V. Earl Pom/ret, 5 M. & S. 139, 143 ; Be Moody and Fates, 30 Ch. D. 

344, pp. 346-7. 

(x.) Building purposes include the erecting and the 
improving of, and the adding to, and the repairing of 
buildings ; and a building lease is a lease for building 
purposes or purposes connected therewith : 

(xi.) A mining lease is a lease for mining purposes, 
that is, the searching for, winning, working, getting, 
making merchantable, carrying away, or disposing of 
mines and minerals, or purposes connected therewith, 
and includes a grant or licence for mining purposes : 

(xii.) Will includes codicil : 

(xiii.) Instrument includes deed, will, inclosure, award, 
and Act of Parliament : 
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(xiv.) Securities include stocks, funds, and shares : ss. 2, s. 

(xY.) Bankruptcy includes liquidation by arrangementi paEumNART 

and any other act or proceeding in law, haying, under 

any Act for the time being in force, effects or results 
similar to those of bankruptcy; and bankrupt has a 
meaning corresponding with that of bankruptcy : 

(xyi) Writing includes print ; and words referring to 
any instrument, copy, extract, abstract, or other document 
include any such instrument, copy, extract, abstract, or 
other document being in writing or in print, or partly in 
writing and partly in print : 

(xTiL) Person includes a corporation : 

(xyiii.) Her Majesty's High Court of Justice is referred 
to as the Court 

As to the exercise of the powers of the Court in regard to land in 
the Counties Palatine of Durham and Lancaster see s. 69 (9), and note 
thereon ; and as to the application of this Act to Ireland see s. 72. 

In Acts of Parliament passed after 1850 singular includes plnral, Singular in- 
plural singular, masculine includes feminine, and month means ^^ plnral, 
calendar month unless the contrary is expressed : 13 & 14 Vict, c 21, 
8. 4; the Interpretation Act, 1889 (62 & 63 Vict. c. 63), ss. 1, 3. 



fro. 



IL— Sales and otheb Tbansaotioks. salbsaito 

OTHER TbANB- 
_ _^ ACnONS, 

Contacts for Sale. — - 

Ckmtracta for 

8. — (1.) Under a contract to sell and assign a term of ^*' ^^ 
years derived out of a leasehold interest in land, the sutedcondi- 
intended assign shall not have the right to call for the ^u'^^rchlllL*^ 
title to the leasehold reversion. 

This is supplementary to s. 2, rule 1, of V. & P. A., and (following Title to under* 
that Act) does not apply to a lease for lives. It places the title to an ^''^' 
underlease, in regard to shewing the lessor's title, on the same footing 
as the title to a lease from the freeholder (see aUo s. 13 of this Act), 
and the assignee has in like manner constructive notice of the under- 
lesBor's title (P<itman v. Harland, 17 Ch. D. 353). As to the effect 
of C. A., 1882, 8. 3, see note to V. & P. A., s, 2, r. 1. 

This and subs. 3 preclude the purchaser from calling for or making How far objeo- 
any requisition, objection, or inquiry as to the underle8sor*s title, as tions, &c., ar9 
between vendor and purchaser, but it does not alter the rule enabling ^^^^ 
the purchaser to prove the lease to be defective aliunde (see first note 
to subs. 3). 
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S- 3. By g, 4 of C. A^ 1882, a contract for a lease made under a power is 

Sales and e^icluded from forming part of the title to the lease. 
OTHER Trams- 
actions. ^2.) Where land of copyhold or customary tenure has 

Contracts for been Converted into freehold by enfranchisement, then, 

^' under a contract to sell and convey the freehold, the 

lease under purchaser shall not have the right to call for the title to 

Mrt of'tuie °^*^® *^® enfranchisement. 

*^vllJ** *'*^™°" Under this subs, the title to the freehold of enfranchised copyholds 

holds. *^^^* ^ placed on the same footing as the title to a lease, aud commences 

with the deed of enfranchisement. This subs, should be read in con- 
nection with subs. 3, under which a purchaser is precluded from re- 
quiring production of documents recited in the enfranchisement deed, 
and is bound to assume the correctness of the recitals. 

Meaning of The word "purchaser** in this and the subsequent subss. of this s. 

thu^ '^'^ '° means (notwithstanding the definition clause) a purchaser on a sale 

only (see subs. 8). 

A copyholder obtaining enfranchisement after 1881 seems not 
entitled in the absence of an agreement to a statutory acknowledgment 
. of the right to production of the freehold title : see Re Agg-Gardner, 
26 Ch. D. 600, 604. But the exact point did not require decision, 
and it may be a question whether the dictum is right. The s. does 
not say the copyholder himself may not call for the title, only that 
a purchaser of the freehold after enfranchisement may not The 
acknowledgment and undertaking may be necessary for other purposes 
than that of a sale. 

The following subss. 3, 6, 7, are uut confined to land. 

(3.) A purchaser of any property shall not require the 
production, or any abstract or copy, of any deed, will, 
or other document, dated or made before the time pre- 
scribed by law, or stipulated, for commencement of the 
' ' title, even though the same creates a power subsequently 

exercised by an instrument abstracted in the abstract 
furnished to the purchaser; nor shall he require any 
information, or make any requisition, objection, or in- 
quiry with respect to any such deed, will, or document, 
or the title prior to that time, notwithstanding that any 
such deed, will, or other document, or that prior title, is 
recited, covenanted to be produced, or noticed ; and he 
shall assume, unless the contrary appears, that the re- 
citals, contained in the abstracted instruments, of any 
deed, will, or other document, forming part of that prior 
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title, are correct, and give all the material contents of s. 3. 
the deed, will, or other document so recited, and that sales awd 

every document so recited was duly executed by all otheb Trahs- 

necessary parties, and perfected, if and as required, by 

fine, recovery, acknowledgment^ inrolment or otherwise, ^^^sa^ ^^ 

This clause will not protect the vendor where a defect in the prior Prodaction of 
title appears on the face of the ahstract (^SeUick v. IVevor, 11 M. & W. documents 
722, Dart, 172, 6th ed.), nor affect the purchaser's right to ohject to ^^^^^or 
the earlier title if he can shew it to he defective aiiunde : DwrlingUm f^ commence- 
y. Hamiltonj Kay, 550, and cases cited at p. 558 ; WaddeU ▼. Wo^e^ meat of titU 
L. R. 9 Q. B. 515; Harnett v. Baker, L. K. 20 Eq. 50; Joi^s v. 
Clifford^ 3 Ch. D. 779 ; Be Banister, Broad ▼. Mu/nUm, 12 Gh. D. 
131; Nottingham Ac, Co, v. BinOer, 15 Q. B. D. 261, 270-2; 16 ib. 
778, 786 ; Be Davys and Verdon to Sawin, 17 L. B. Jr. 334 ; Be Cox 
and NevCf 1891, 2 Ch. 109 ; or where the defect is accidentally dis- 
closed by the vendor : Smith v. Bohinson, 13 Gh. D. 148. This right 
he retains under subs. 11, and if intended to be precluded it must be 
expressly provided for (Hume v. Bentley, 5 De G. & S. 520). 

It is still advisable to provide expressly in all contracts as to the Contract 
date at which the title is to commence. The V. & P. A. leaves it open should still 
to require an earlier title than forty years in cases similar to those in ^^ ^«*« f®^ 
which an earlier title than sixty years could previously have been ^^™of title 
required* Thus where the first abstracted deed is a conveyance under 
a trust for sale, or under a power, or the bar of an entail, or contains 
recitals or other matter throwing a reasonable doubt upon the title as 
respects the contents or construction of the earlier documents, the 
poichaser is entitled to production, if not to an abstract, of the earlier 
title, and it may be said that the time back to which that earlier title 
should be shewn is the time prescribed by law for commencemeut of 
the title (see Parr v. Lovegrove, 4 Drew. 170; Sug. V. & P., 14th ed., 
366 ; Dart, V. & P., 6th ed., p. 337 and following pp.). A voluntary 
deed dated less than forty years back is not a proper conunencement 
of the title, where no indication of the nature of the instrument is 
^en by the contract : Be Marsh and Earl OranvtUe, 24 Gh. D. IX. 

As to the bearing of this subs, on the doctrine of constructive notice Constructivo 
see note to G. A^ 1882, s. 3, infra. notice. 

(4.) Where land sold is held by lease (not inclading 
under-lease), the purchaser shall assume, unless the con- 
trary appears, that the lease was duly granted ; and, on 
production of the receipt for the last payment due for 
rent under the lease before the date of actual completion 
of the purchase, he shall assume, unless the contrary 
appears, that all the covenants and provisions of the lease 

o 2 
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S. 3. 

Sales and 

OTHER Trans- 

▲cnoNS. 

Contracts for 
Sale. 



have been duly performed and observed up to the date 
of actual completion of the purchase. 

(5.) Where land sold is held by under-lease the pur- 
chaser shall assume, unless the contrary appears, that the 
under-lease and every superior lease were duly granted ; 
and on production of the receipt for the last payment due 
for rent under the under-lease before the date of actual 
completion of the purchase, he shall assume, unless the 
contrary appears, that all the covenants and provisions of 
the under-lease have been duly performed and observed 
up to the date of actual completion of the purchase, and 
further that all rent due under every superior lease, and 
all the covenants and provisions of every superior lease, 
have been paid and duly performed and observed up to 
that date. 



*< The receipt." The receipt of the superior landlord for ground rent paid by the 
tenant under threat of distress is not sufficient under subs. 5: Be 
BiggtM and Fercival, W. N. 1888, p. 172 ; 32 Solicitors' Journal, 558. 
As to the purchaser's right when the title to the reversion is in dispute 
see Fegler t. White, 33 Beav. 403. As to what will be evidence of 
no breach, where no receipt is forthcoming, see Ringer to Thompson^ 
51 L. J. (Ch. D.) 42, 

Snbss. 4 and 5 cover breaches after the contract and up to comple- 
tion in all cases where a rent is reserved, see Latvrie v. Lees, 14 Ch. D. 
249, 7 App. Cas. 19. But they do not apply to the exceptional case 
of a lease at a peppercorn rent (Moody A Fates* Contract, 28 Ch. D. 
661, 30 lb. 344), and in such a case it should be expressly provided 
that the mere fact of possession at the time of completion of the pur- 
chase is to be sufficient evidence of performance. 



Lease at a 
nominal rent. 



(6.) On a sale of any property, the expenses of the 
production and inspection of all Acts of Parliament, 
inclosure awards, records, proceedings of courts, court 
rolls, deeds, wills, probates, letters of administration, and 
other documents, not in the vendor's possession, and the 
expenses of all journeys incidental to such production or 
inspection, and the expenses of searching for, procuring, 
making, verifying, and producing all certificates, declara- 
tions, evidences, and information not in the vendor's 
possession, and all attested, stamped, office, or other 
copies or abstracts of, or extracts from, any Acts of 
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Parliament or other documents aforesaid^ not in the s. s. 
vendor's possession, if any such production, inspection, SALETANn 
journey, search, procuring, making, or verifying, is re- other Trans- 

quired by a purchaser, either for verification of the ' 

abstract, or for any other purpose, shall be borne by the ^^^"^^^^ 
purchaser who requires the same ; and where the vendor 
retains possession of any document, the expenses of 
making any copy thereof, attested or unattested, which a 
purchi^er requires to be delivered to him, shall be borne 
by that purchaser. 

As to the ezpenfie of produciog documeDtB and of attested copies Expenses of 
which, but for this clause, would be home hj the vendor, see Dart, prodaction. 
159, 6th ed. This subs, alters the rule as to the expense of journeys 
eiftablished by Hughes t. Wynne, 8 Sim. 85. 

Subs. 6 only relates to expenses in reference to documents and 
abstracts of documents not in possestdon of the vendor, but of which 
he can procure the production, as deeds in the possession of a mort- 
gagee : Be WtOeU & Argenti, W. N. 1889, 66. In the case of John- 
$on A TuUin, 28 Ch. D. 84, Pearson, J., considered that this subs, 
enabled a vendor who had no deeds in his possession except the con- 
veyance to himself to throw on the purchaser the whole expense of 
making an abstract of the prior title, but this decision was reversed : 
30 t&. 42. Every document of title, from the commencement of the 
title, must be abstracted in chief by the vendor: Re Ehstocrth and 
Tidy^ 42 Gh. D. 23, p. 34. If there are any docun^ents of which the Where do^- 

vendor cannot procure the production he must protect himself against ja^nta cannot 
J 4- 1 -1 J.J.' »• produced. 

l»oduction by a special condition. '^ 

Where the lessee covenants to complete a house to the satisfaction Cases not 
of the lessor's surveyor, the certificate of the surveyor as to completion wUhin this 
is part of the title and it must be obtained at the vendor's expense : 
Moody A YqM Gontract, 28 Gh. D. 661, 30 tb. 344. 

Negative searches in the Irish Deeds Be^try must be furnished at 
the vendor's expense ; Mwrray dk Hegariy^s Controet, 15 L. R. Ir. 510. 

(7.) On a sale of any property in lots, a purchase? of 
two or more lots, held wholly or partly under ihe same 
title, shall not have a right to more than one abstract of 
the common title, except at his own expense. 

(8.) This section applies only to titles and purchases 
on sales properly so called, notwithstanding any inter* 
pretation in this Act. 

(9.) This section applies only if and as far as a con- 
trary intention is not expressed in the contract of sale, 



sabe. 
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SS. 3, 4. 

Sales and 
OTHER Trans- 

ACTIOHS. 

Contracts for 
Sale. 

Meaning of 
'* sale made." 



Effect of an 
open contract 
since the Act. 



Trustees pro- 
tected. 



Completion of 
contract after 
death. 



and shall haye effect subject to the tenns of the contract 
and to the proyisions therein contained. 

(10.) This section applies only to sales made after the 
commencement of this Act. 

A sale IB made when there is a complete contract for sale. The 
purchase-money then becomes personal estate of the vendor, and the 
land then becomes real estate of the purchaser : see Lyaaght t. Edwards, 
2 Cb. D. 507, and note to s. 4. 

(11.) lifothing in this section shall be construed as 
binding a purchaser to complete his purchase in any case 
where, on a contract made independently of this section, 
and containing stipulations similar to the provisions of 
this section, or any of them, specific performance of the 
contract would not be enforced against him by the 
Court. 

Under this s., taken in connection with the V. & P. A., and in par- 
ticular SS. 1 and 2 of that Act, a vendor having a title such as is 
usually accepted by a willing purchaser, may safely enter into an open 
contract for sale, without fear of being put to undue expense in 
answering requisitions or furnishing evidence. At the same time the 
purchaser will not incur more risk than in buying under suitable con- 
ditions of sale, since subs. 11 reserves to him every defence in an action 
for specific performance : see first note to subs. 3 of this s. 

Trustees may buy or sell under contracts within this s., see s. 66, 
and as to contracts under the Y. & P. A., s. 2, see s. 3 of that Act-. 

4. — (1.) Where at the death of any person there is 
subsisting a contract enforceable against his heir or 
devisee, for the sale of the fee simple or other freehold 
interest, descendible to his heirs general, in any land, his 
personal representative shall, by virtue of this Act, have 
power to convey the land for all the estate and interest 
vested in him at his death, in any manner proper for 
giving effect to the contract. 

(2.) A conveyance made under this section shall not 
affect the beneficial rights of any person claiming under 
any testamentary disposition or as heir or next of kin of 
a testator or intestate. 

(3.) This section applies only in cases of death after 
the commencement of this Act. 
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lliiB 8. should be read in connection with s. 30, and is not rendered ^* ^* 

nnneoessary by that s. A yendor who has contracted to sell is not a Sales and 
trustee unless the contract is Talid and binding on both parties at his arH£R Trans- 
deaih (Lymtghi v. Edwards, 2 Ch« D. 506) ; and not even then, it seems, actions. 
unless he received the purcbase-monej or a decree for specific perform- /wl!!! f 
anoe has been made : Be Gotlingj 32 Ch. D. 333, and cases cited in ,s^, 

the judgment. If the title be not accepted in the vendor's lifetime, or w^i^^q rendor 
be not such as he conld have enforced, he is not a trustee, though not tnutee. 
after his death the purchaser should accept the title, nor would the 
vendor be a trustee where the contract is not siccued by, and so is not 
enforceable against, the purchaser : Lysctght v. Edwards, 2 Ch. D. 507. 
But in either case it might be enforceable by the purchaser. 

The s. applies to all cases where there is a contract " enforceable 
l^!ain8t the heir or devisee," that is at least to all cases where there is 
a clear written contract signed by the deceased vendor. The pnrc* a^er 
may then waive all objections and insist on performance, and an action 
will not now be required merely to obtain the legal estate where the 
vendor has died, having devised the land in settlement or otherwise in 
such manner that no conveyance can be obtained. But if there is any Case where 
doubt whether a contract binding on the vendor subsisted at his d<*ath, •^.V.°? ™*^ 
an action will still be necessary. Q'his might happen in case of a parol ^j._ 
contract and alleged part performance. Matters are in fact placed in 
the same position as if there was a devise of the fee to trustees. 

Where the legal estate is outstanding at the time of the vendor*8 This s. not 
death, the aid of this s. is not required. The person in whom it is out- "qaii**! where 
standing can convey, and the personal representative can give a ou?«ta^ndine ** 
discharge for the purchase-money. This makes a complete title. 

The s. does not apply to a contract by a tenant in tail which by his l^o^ not apply 
death becomes incapable of being enforced. Nor does it apply to J^iJ*^"*^,"^ 
copyholds. bolds.*^ '^*'^' 

It applies, however, to an estate pur atUre vie where it would devolve Estates pur 
on the heirs general as special occupants, which is a qiMsi descent : autre vie. 
Burton, pi. 731, D. d. Hunter v. Bobinson, 8 Barn. & Cr. 296. If the 
ezecutore or administratora take as special occupants the aid of this s. 
is not required. Leaseholds for lives devised in settlement are usually 
vested in trustees, in which case also a conveyance can be made inde- 
pendently of this s. 

The 8. does not apply to the peculiar case of the vendor having a 
power of appointment which he does not exercise, the property King 
settled in default of appointment : see Morgan v. Milman, 3 D. M. & G. 
24 ; Fry, Spea Perf., 2nd ed., p. 68. 

As to the ** beneficial rights" mentioned in subs. 2, see Jarman on 
WiUs, 4th ed., vol. I., pp. 55-6 ; lie TImw, 34 CU. D. IGU. 
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Discharge of Incumhranees on Sale. 

6. — (1.) Where land subject to any incumbrance, 
whether immediately payable or not, is sold by the Court 
or out of Court, the Court may, if it thinks fit, on the 
application of any party to the sale, direct or allow pay- 
ment into Court, in case of an annual sum charged on 
the land, or of a capital sum charged on a determinable 
interest in the land, of such amount as, when inyested 
in GrOTernment securities, the Court considers will be 
sufficient, by means of the dividends thereof, to keep 
down or otherwise provide for that charge, and in any 
other case of capital money charged on the land, of the 
amount sufficient to meet the incumbrance and any 
interest due thereon ; but in either case there shall also 
be paid into Court such additional amount as the Court 
considers will be sufficient to meet the contingency of 
further costs, expenses, and interest, and any other con- 
tingency, except depreciation of investments, not exceed- 
ing one-tenth part of the original amount to be paid in, 
unless the Court for special reason think fit to require a 
larger additional amount. 

This s. is confined to cases of sales only. 

(2.) Thereupon, the Court may, if it thinks fit, and 
either after or without any notice to the incumbrancer, 
as the Court thinks fit, declare the land to be freed from 
the incumbrance, and make any order for conveyance, or 
vesting order proper for giving effect to the sale, and 
give directions for the retention and investment of the 
money ixx Court, 

See Patching v. BuU, 30 W. R. 244 ; Dickin v. Dickin, %b. 887, 
W. N. 1882, 113 ; MUf<yrd, <fec, Co. v. Mowati, 28 Cli. D. 402. The 
Court will not make the order when there is no particular sale in view : 
Foiching y. Ball^ vhi sup, 

(3.) After notice served on the persons interested in or 
entitled to the money or fund in Court, the Court may 
direct payment or transfer thereof to the persons entitled 
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to receive or give a discharge for the samey and generally s. 5. 
maj give directions respecting the application or distri- sai^^Lid 

bntion of the capital or income thereof. ornia Trams- 

(4.) This section applies to sales not completed at the 

commencement of this Act, and to sales thereafter made, f^^j^^^ 

en Sale. 

See definition of iDcumbrance, s. 2 (vii.). Under s. 69, subfl. 3, the How applk-a- 
application to the Court will be by summons ; subss. 4, 5, and 6 ^^^^ ^ Court 
provide for the notices to be given ; subs. 7 provides for costs. ^ *' 

This s. greatly facilitates sales of encimibered estates, especially when Facilities given 
taken in connection with ss. 15, 16, and 25. It applies to ordinary ^^^ •*** ^^ 
sales, as well as sales by the Court. Suppose the estate to be subject to ^^^ ^ 
a jointure or portions for younger children under age, and therefore not 
yet raisable, the owner could not sell free from the jointure unless the 
jointress conaetited to release, and must necessarily sell without any 
release of the portions and subject to depreciatory conditions as to 
indemnity, or leave them a charge to be allowed out of the purchase- 
money. 

Under this s. and ss. 15, 16, and 25, the course will be simple. In Cosu of appli- 
the case of a sale by the Court the proper amount can be set aside out cation. 
of the purchase-money when paid in. In the case of a sale out of 
Court, the owner can, when the contracts are signed, and on the faith 
of the incoming purchase-money, generally procure a temporary advance 
of the amount required to be paid into Court to answer the charges, 
and thus at once obtain a conveyance or vesting order (s. 5, subs. 2). 
By s. 69, subs. 7, the Court can direct by whom the costs of any 
application are to be paid. 

A capital siun or an annuity payable out of rents and profits or a What in- 
capatal sum charged on a reversionary interest are within this s. (see f^^^T*?"* 
s. 2 (vii.) ). An annual siun, whether terminable or otherwise, charged 
on land, and a capital sum charged on a determinable interest in land, 
constitute the two cases where a capital sum could not be or might not 
properly be applied out of the proceeds of sale in discharge of the in- 
cumbrance. In the one case the annuitant is entitled to have payment 
of the annual sum continued to him, in the other case, capital money 
should not be applied in payment of the charge to the prejudice of the 
remainderman. Therefore this s. provides for the application of divi- 
dends only in payment. 

It seems that a vendor will not be compeUed to make use of 'this s. Vendor not 
for discharging an incumbrance — at least where it would inflict hard- compelled to 
ship on him : Re Great N<nihem B. Co. and Sanderson, 25 Ch. D. *^^ °'' *^^ •" 
788, where the learned judge seemed to think that the s. does not 
apply to a rent-charge created under the provisions of an Act of Parlia- 
ment, 9ed qu. 

It is conceived that any surplus income after paying the annual sum 
ibr keeping down interest on the principal sum should be paid to the 
Tendor and not accumulated an an addition to the fund. 
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S. 6. 



Sales AND Qenerol Words. 

OTHER TrANB- 



AGTI0N8. 



6. — (1.) A conveyance of land shall be deemed to 
General Words, include and shall by virtue of this Act operate to convey, 
General words ^i^h \^q land, all buildin&:s, erections, fixtures, commons, 

iQ conveyances i. -i « 

of land, build- hedgos, ditchcs, fences, ways, waters, watercourses, 
ings, or manor, liberties, privileges, easements, rights, and advantages 

whatsoever, appertaining or reputed to appertain to the 
land, or any part thereof, or at the time of convey- 
ance demised, occupied, or enjoyed with, or reputed or 
known as part or parcel of or appurtenant to the land or 
any part thereof. 

(2.) A conveyance of land, having houses or other 
buildings thereon, shall be deemed to include and shall 
by virtue of this Act operate to convey, with the land, 
houses, or other buildings, all outhouses, erections, fixtures, 
cellars, areas, courts, courtyards, cisterns, sewers, gutters, 
drains, ways, passages, lights, watercourses, liberties, 
privileges, easements, rights, and advantages whatsoever, 
appertaining or reputed to appertain to the land, houses, 
or other buildings conveyed, or any of them, or any part 
thereof, or at the time of conveyance demised, occupied, 
or enjoyed with, or reputed or known as part or parcel of 
or appurtenant to, the land, houses, or other buildings 
conveyed, or any of them, or any part thereof. 

See, on this siibs., Beddington v. Atlee^ 35 Ch. D. 317. 

(8.) A conveyance of a manor shall be deemed to 
include and shall by virtue of this Act operate to convey 
with the manor, all pastures, feedings, wastes, warrens, 
commons, mines, minerals, quarries, furzes, trees, woods, 
underwoods, coppices, and the ground and soil thereof, 
fishings, fisheries, fowlings, courts leet, courts baron, and 
other courts, view of frankpledge and all that to view of 
frankpledge doth belong, mills, mulctures, customs, tolls, 
duties, reliefs, heriots, fines, sums of money, amercia- 
ments, waifs, estrays, chief-rents, quit-rents, rentscharge, 
rents seek, rents of assize, fe^-farm rents, services, 
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royalties, jurisdictionB, franchises, liberties, privileges, s. 6. 
easements, profits, advantages, rights, emolnments, and salbb and 
hereditaments whatsoever, to the manor appertaining or ^^^"^ Traks- 

reputed to appertain, or at the time of conveyance de- 

mised, occupied, or enjoyed with the same, or reputed or ^''•«*^ Wordt. 
known as part, parcel, or member thereof. 

(4.) This section applies only if and as far as a con- 
trary intention is not expressed in the conveyance, and 
shall have effect subject to the terms of the conveyance 
and to the provisions therein contained. 

See, on this subs., Beddington v. AileCy 35 Gh. D. 317. 

(5.) This section shall not be construed as giving to 
any person a better title to any property, right, or thing 
in this section mentioned than the title which the con- 
veyance gives to him to the land or manor expressed to 
be conveyed, or as conveying to him any property, right, 
or thing in this section mentioned, further or otherwise 
than as the same could have been conveyed to him by 
the conveying parties. 

(6.) This section applies only to conveyances made 
after the commencement of this Act. 

The object of inserting general words in a conveyance was to prevent Use of general 
any question as to whether a particular easement or right would, or J'^o'jl* »« to 
would not pass without those words. In most cases the words might *** ^^ ouses. 
be useless ; still in some case they might be required, as for instance, to 
pass reputed rights and easements. As a general rule in case of land 
and houses they merely express what is included in the description, or 
forms part and parcel of the land or houses, and the rights and ease- 
ments appurtenant thereto, t.e., annexed by express or implied grant, 
and all these pass with the l^id or houses (Ghde, 48 ; 63, 6th ed. ; 
Williams Real. P. 328, 12th ed.). But where an easement has become 
extinct by unity of possession of the dominant and servient tenements, 
a conveyance of land or a house " with all easements therewith used Easements used 
and enjoyed," will operate as a grant de novo of the easement which, or enjoyed with 
though at one time appurtenant, had been extinguished {Barlow v. r^ '^t to^i*^"d" 
Bhodes, 1 Cr. & M. 448 ; Gale, 48; 67, 6th ed. j Wms. Real P. 329, "" ^"^ ' 
12th ed.). Even where no easement existed before the unity of posses- 
sion, but a right of way was used with one tenement over the other, a 
grant of the first-mentioned tenement, *' together with all ways now 
fwerf or enjoyed therexoitk^ would pass the right of way (Barkshire v. 
Orubb, 18 Ch. D. 616) ; and in some cabcs the result would be the 



28 CONVEYANCING AND LAW OF PROPEKTY ACT, 1881. 



SS. 6, 7. 

Sales and 
OTHER Trans- 
actions. 



QeneralWords. 



General words 
»» to manors. 



Mines and 
minerals. 



same, even without any general words {Brovm y. Alabaster^ 37 Ch. D. 
490, at p. 507; see also Watts v. Kdson^ L. R 6 Ch. Ap. 166; Kay 
V. OxZey, L. B. 10 Q. B. 360) ; but not as a general rule if the grant 
were only " with all ways appurtenant thereto " (Harding y. Wilson^ 
2 B. & C. 96 ; Bolton v. Bolton, 11 Ch. D. 970, 972 ; Barlow v. 
Rhodes, %ibi sup, ; Brown v. Alabaster, vhi sup, ; Thomas y, Owen, 
20 Q. B. D. 225). A conveyance after 1881 will similarly operate to 
pass reputed easements under this Act, without any express general 
words. 

The general words used in a conveyance of a manor either (1) express 
what is included in the description as parcel of the manor (see Shep. 
Touch. 92), or (2) they are royal franchises, which if they are appur- 
tenant to the manor pass without express words, but not otherwise 
(see Morris y. Dimes, 1 Ad. & El. 654). 

Mines and minerals pass under a conveyance of land without bein^ 
expressly mentioned, except in copyhold or customary assurances and 
except in conveyances to railway companies, from which latter they 
are excepted unless expressly mentioned (see 8 & 9 Vict. c. 20, s. 77). 
Ihey are therefore omitted from the general words which by this 
section are made applicable to land and houses, but are included in the 
general words applicable to manors, as they may in some cases have 
become severed from the manor, and once severed could not be reunited 
to it as they might be to the surface of land when both become vested 
in the same owner. It may be a question whether an enfranchisement 
of copyholds by conveyance of the fee simple reserving the minerals 
would not operate as a sevenuace. 



Covenants for 
Title, 

Covenants for 
title to be 
implied. 



Covenants for Title. 

7. — (1.) In a conveyance there shall, in the several 
cases in this section mentioned, be deemed to be included, 
and there shall in those several cases, by virtue of this 
Act, be implied, a covenant to the effect in this section 
stated, by the person or by each person who conveys, as 
far as regards the subject-matter or share of subject- 
matter expressed to be conveyed by him, with the person, 
if one, to whom the conveyance is made, or with the 
persons jointly, if more than one, to whom the convey- 
ance is made as joint tenants, or with each of the persons, 
if more than one, to whom the conveyance is made as 
tenants in common, that is to say : 

Covenant need This clause should be read in connection with s. 64, making singular 
not be ex- include plural and plural singular in implied covenants. Sect. 69, 

for^eirs^^&i^" ^^^' *^> ^^'^ w^^, 6 of this section render it unnecessary to provide 
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expressly that the covenant shall be by the conveying party ** for him- S. 7. 

self, his heirs, executors, or administrators," or that it shall be with 

the ** heirs and assigns " of the party to whom the conveyance ia made. Sales and 

1 ..?-! ,^* X, ,., 0T5EB Trans* 

As regards acts to be done under the covenant, when made with two actions. 

or more, this s. should be read with s. 60, subs. 2. 

Therefore when " A. and B. as beneficial owners hereby convey,** it CcvenanUfor 
is implied that " A. and B." (plural, s. 64) " hereby for themselves, ^^^^' 

their heirs," &c. (s. 69 (1) (2)) "covenant," that is, they give a joint ^^"^"{"cOTe- 
covenant. When '* each of them A. and B. as beneficial owner hereby „|^Qt8 how 
conTeys," it is implied that ^each of them hereby for himself, his implied, 
heirs," &c (s. 59 (1) (2)) "covenants," that is, each gives a several 
covenant Where they convey in both modes they give joint and 
several covenants. Again, in the covenant for further assurance the 
words '* at the request and cost of the person," &c., where the convey- 
ance is to several joiutly, include ** persons " (s. 64) and the survivors 
or survivor of them, and the person on whom the right to sue on the 
coYenant devolves (s. 60 (1) (2)). 

The covenant of a conveying party is implied "as regards the Covenant 
subject-matter or share of subject-matter eocpresBed to be conveyed by *ppli«« to »ub- 
him." It is not material that he actually has anything to convey, he ^^^'^^^ 
may be made in terms to convey simply for the purpose of giving an 
implied covenant. Therefore, in the case of a conveyance by tenant 
for life and remainderman if they both convey as beneficial owners a 
covenant will be implied by both as to the whole fee, joint or several 
or both, according to the mode in which they convey. 

So also in a conveyance by tenant for life, and remainderman for life. By tenant for 
or in tail or in fee^ or by joint tenants, or tenants in common, there life and 
can be implied covenants joint or several or both, as to the entirety or remainderman. 
part, as may be required. 

The covenants in this s. are applicable to property of all kinds, in- Covenants 
doding policies of assurance, reversionary interests in personal estate, applicable to 
chosefl in action, and personal chattels : see the definition of convey- ^^ property. 
ances, s. 2 (v.). 

(A.) In a conveyance for valuable consideration, other On conreyance 
than a mortgage, the following covenant by a person who j^^^ciai' ^^ 
conveys and is expressed to convey as beneficial owner owner. 
(namely) : 
Thaty notwithstanding anything by the person who so lUght to con* 
conveys, or any one through whom he derives title, ^®^' 
otherwise than by purchase for value, made, done, 
executed, or omitted, or knowingly suffered, the 
person who so conveys, has, with the concurrence of 
every other person, if any, conveying by his direc- 
tion, full power to convey the subject-matter ex- 
pressed to be conveyed, subject as, if so expressed. 
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S. 7 (A). 
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OTHER Trans- 
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TiUe, 

Quiet enjoy- 
ment. 



Freedom from 
incumbranoe. 



Further assur- 
auce. 



and in the manner in which, it is expressed to be 
conveyed, and that, notwithstanding anything as 
aforesaid, that snbject-matter shall remain to and bo 
quietly entered upon, receiyed, and held, occupied, 
enjoyed, and taken, by the person to whom the con- 
veyance is expressed to be made, and any person 
deriving title under him, and the benefit thereof 
shall be received and taken accordingly, without 
any lawful interruption or disturbance by the person 
who so conveys or any person conveying by his 
direction, or rightfully claiming or to claim by, 
through, under, or in trust for the person who so 
conveys, or any person conveying by his direction, 
or by, through or under any one not being a person 
claiming in respect of an estate or interest subject 
whereto the conveyance is expressly made, through 
whom the person who so conveys derives title, other- 
wise than by purchase for value; and that, freed 
and discharged from, or otherwise by the person who 
so conveys sufficiently indemnified against, all such 
estates, incumbrances, claims, and demands other 
than those subject to which the conveyance is ex- 
pressly made, as either before or after the date of the 
conveyance have been or shall be made, occasioned, 
or suffered by that person or by any person con- 
veying by his direction, or by any person rightfully 
olfiiiming by, through, under, or in trust for the 
person who so conveys, or by, through, or under any 
person conveying by his direction, or by, through, 
or under any one through whom the person who so 
conveys derives title, otherwise than by purchase for 
value ; and further, that the person who so conveys, 
and any person conveying by his direction, and 
every other person having or rightfully claiming 
any estate or interest in the subject-matter of con- 
veyance, other than an estate or interest subject 
whereto the conveyance is expressly made, by, 
through, under, or in trust for the person who so 
conveys, or by, through, or under any person con- 
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veying by his direction, or by, through, or under s. 7 (A), 
any one through whom the person who so conveys sales and 
derives title, otherwise than by purchase for value, other Trana- 

ACTIONS. 

will, from time to time and at all times after the date 

of the conveyance, on the request and at the cost of ^^"^^ ^""^ 
any person to whom the conveyance is expressed 
to be made, or of any person deriving title under 
him, execute and do all such lawful assurances and 
things for further or more perfectly assuring the 
subject-matter of the conveyance to the person to 
whom the conveyance is made, and to those deriving 
title under him, subject as, if so expressed, and in 
the manner in which the conveyance is expressed to 
be made, as by him or them or any of them shall be 
reasonably required : 
(in which covenant a purchase for value shall not be 
deemed to include a conveyance in consideration of 
marriage) : 

The meaning of 8al)8s. 1-4 is that the actual words of conveyance How conveying 
must describe the conveying party as "beneficial owner," or " settlor," party to be 
or otherwise (as intended) : (see the 4th Sch. to the Act, Forms L, III., deacribed. 
and lY.). It is not sufficient to recite the nature of his ownership, or 
object of the deed, and then for him to convey simply. He must be 
expressed to convey as " beneficial owner/' " settlor," or otherwise as 
the case may require. 

It is not necessary, in order that a conveyance may operate under Word ^ con- 
this s^ to nse the word ** convey " or " conveyance." These words in- vey " not 
elude all the operative words " assign," &c., ordinarily used, see s. 2 (v.), '^^^^^^'^l* 
and may be used instead of the word " grant," see s. 49 and the sche- 
dules to this Act where ^ convey " is used to pass a fee ample, and s. 57 
which enacts that deeds using expressions to the like effect as in the 
4th schedule shall be sufficient. Accordingly it is immaterial what Any operative 
w(xd is used ; in a conveyance in fee " grant " may be used ; in a con- "^^^ sufficient. 
veyanoe under a power ''appoint" may be used; and in the case of 
personal estate "assign" may be used, all these words being equally 
capable of attracting the covenants in this section. 

The expression " purchase for value " is uot to include a conveyance m purch&se (or 
in consideration of marriage for the reason that the covenant E, t'Vrd, Talne." 
by a settlor is a limited covenant. Therefore a person deriving title 
under a marriage settlement should covenant as to the acts of the settlor 
in the same manner as he would covenant for the acts of his ancestor if 
he were conveying as heir at law. 
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A Yolontary conveyance (if it be not a settlement to which ooyenant 
E is made applicable) still requires an express covenant, if any is in- 
tended to be given, but in most cases no covenant would be given. 

If A. takes by conveyance on a sale by B., who takes under a settle- 
ment, voluntary or otherwise, made by C, then B. derives title ** other- 
wise than by purchase for value " through C, and in the conveyance 
by B. to A. the implied covenant by B. would extend to the acts of 0. 
But A. does not derive title " otherwise than by purchase for value " 
through B. and consequently not through C, and on a conveyance by 
A. his implied coveuant would extend only to his own acts. This 
appears clear if we consider that, assuming the settlement voluntary', 
C. could defeat it by conveyance for value before A/s purchase but not 
afterwards. The implied covenant therefore extends back only to acts 
subsequent to the last conveyance for value not being a settlement. 

Covenant (A) does not apply to money due for paving expenses, 
where it is only recoverable from the owner personally, and is not a 
charge upon the land : Egg v. Blayney^ 21 Q. B. D. 107 ; Be Better- 
worth & Bicker, 37 Ch. D. 535. 

(B.) In a conveyance of leasehold property for valu- 
able consideration, other than a mortgage, the following 
further covenant by a person who conveys and is ex- 
pressed to convey as beneficial owner (namely) : 

That, notwithstanding anything by the person who so 
conveys, or any one through whom he derives title 
otherwise than by purchase for value, made, done, 
executed, or omitted, or knowingly suffered, the 
lease or grant creating the term or estate for which 
the land is conveyed is, at the time of conveyance, 
a good, valid, and effectual lease or grant of the 
property conveyed, and is in full force, unforfeited, 
unsurrendered, and in nowise become void or void- 
able, and that, notwithstanding anything as afore- 
said, all the rents reserved by, and all the covenants, 
conditions, and agreements contained in, the lease 
or grant, and on the part of the lessee or grantee 
and the persons deriving title under him to be paid, 
observed, and performed, have been paid, observed, 
and performed up to the time of conveyance : 
(in which covenant a purchase for value shall not be 
deemed to include a conveyance in consideration of 
marriage) : 
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The Act does not provide for the coveaant of indemnity against rent S. 7 (B), (C). 
and covenants hy a purchaser on the assignment of leaseholds. The 

dncumstances differ so much that a general covenant could not easily ^y^^^p*^ Trans^ 
he framed. Moreover the purchaser does not always execute the deed. actions. 

It would seem that, in a surrender of a lease, there should he either 

an express covenant hy the person who conveys, or an exclusion, under ^j^t'c* 

snhs. 7, of the covenant implied under clause B., which assumes the On asitif^nment 

existence of a landlord standing aloof as a third party. of lea^tehi*! Jh 

express (ro\'e- 

(C.) In a conveyance by way of mortgage, the follow- "hJ^r^tm^" 
ing covenant by a person who conveys and is expressed required. 
to convey as beneficial owner (namely) : ^^ surrender 

, , , - . - - of leaseholds, 

That the person who so conveys, has, with the con- express core- 
currence of every other person, if any, conveying n*^'.*^^ 
by his direction, full power to convey the subject- q„ mortgage 
matter expressed to be conveyed by him, subject as, ^y bencHciai 
if so expressed, and in the manner in which it is j^. ^^\^ ^^^^ 
expressed to be conveyed ; and also that, if default vey. 
is made in payment of the money intended to be ^^^!^l *°^°^' 
secured by tlie conveyance, or any interest thereon, 
or any part of that money or interest, contrary to 
any provision in the conveyance, it shall be lawful 
for the person to whom the conveyance is expressed 
to be made, and the persons deriving title under 
him, to enter into and upon, or receive, and thence- 
forth quietly hold, occupy, and enjoy or take and 
have, the subject-matter expressed to be conveyed, 
or any part thereof, without any lawful interruption 
or disturbance by the person who so conveys, or any 
person conveying by his direction, or any other 
person not being a person claiming in respect of an 
estate or interest subject whereto the conveyance 
is expressly made ; and that, freed and discharged Freedom from 
from, or otherwise by the person who so conveys »'*^""^^''*»^«- 
sufBciently indemnified against, all estates, incum- 
brances, claims, and demands whatever, other than, 
those subject whereto the conveyance is expressly 
made ; and further, that the person who so conveys Further assur 
and every person conveying by his direction, and 
every person deriving title under any of them, and 
every other person having or rightfully claiming 



aoce. 
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any estate or interest in the subject-matter of con- 
yeyance, or any part thereof, other than an estate or 
interest subject whereto the couTeyance is expressly 
made, will, from time to time and at all times, on 
the request of any person to whom the conveyance is 
expressed to be made, or of any 'person deriving title 
under him, but, as long as any right of redemption 
exists under the conveyance, at the cost of the person 
so conveying, or of those deriving title under him, 
and afterwards at the cost of the person making the 
request, execute and do all such lawful assurances 
and things for further or more perfectly assuring the 
subject-matter of conveyance and every part thereof 
to the person to whom the conveyance is made, 
and to those deriving title under him, subject as, 
if so expressed, and in the manner in which the 
conveyance is expressed to be made, as by him 
or them 'or any of them shall be reasonably re- 
quired: 

Covenant (C) inserted in a Bill of Sale makes it void: Ex parte 
Stanford, 17 Q. B. D. 259. 

(D.) In a conveyance by way of mortgage of leasehold 
property, the following further covenant by a person who 
conveys and is expressed to convey as beneficial owner 
(namely) : 
That the lease or grant creating the term or estate for 
which the land is held is, at the time of conveyance, 
a good, valid, and efiectual lease or grant of the 
land conveyed and is in full force, unforfeited, and 
unsurrendered and in nowise become void or void- 
able, and that all the rents reserved by, and all the 
covenants, conditions, and agreements contained in, 
the lease or grant, and on the part of the lessee or 
grantee and the persons deriving title under him to 
be paid, observed, and performed, have been paid, 
observed, and performed up to the time of convey- 
ance ; and also that the person so conveying, or the 
persons deriving title under him, will at all times. 
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as long as any money remains on the security of the s. 7 (D), (E). 
conveyance, pay, observe, and perform, or canse to be salkand 

paid, observed, and performed all the rents reserved other Traot- 

by, and all the covenants, conditions, and agree- ' 

ments contained in, the lease or grant, and on the ^o^^^^'P'' 

part of the lessee or grantee and the persons deriving p^iyment of 

title under him to be paid, observed, and performed, ""' *"** P**"- 

, .-- , - ^ - - . formance of 

and will keep the person to whom the conveyance is coreDaau. 
made, and those deriving title under him, indemni- 
fied against all actions, proceedings, costs, charges, 
damages, claims and demands, if any, to be incurred 
or sustained by him or them by reason of the non- 
payment of such rent or the non-observance or non- 
performance of such covenants, conditions, and 
agreements, or any of them : 
(E.) In a conveyance by way of settlement, the follow- ^ •ettiement. 

ing covenant by a person who conveys and is expressed 

to convey as settlor (namely) : 

That the person so conveying, and every person de- ^^r forther 
riving title under him by deed or act or operation of limited. 
law in his lifetime subsequent to that conveyance, 
or by testamentary disposition or devolution in lawi 
on his death, will, from time to time, and at all 
times, after the date of that conveyance, at the 
request and cost of any person deriving title there- 
under, execute and do all such lawful assurances and 
things fur further or more perfectly assuring the 
subject-matter of the conveyance to the persons to 
whom the conveyance is made and those deriving 
title under them, subject as, if so expressed, and in 
the manner in which the conveyance is expressed 
to be made, as by them or any of them shall be 
reasonably required : 

It TH conceived that " a conveyance by way of settlement " need not, 
to come within this subs., contain limitations by way of succession ; 
but that it is enoagh if it disposes of property for the benefit of some 
other person or some corporation : compare Be Player, 15 Q. B. D. 682, 
a decision on s. 47 of the Bankruptcy Act, 1883. 

The old practice in settlements was for the settlor to give the ordinary Covenants in 

vendor's covenants for title. This can still be done, where the settle- ""laments, 

old practice 

D 2 as to. 
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$. 7 (E), (F). ment is ''a conveyance for valuable consideration," by making bim 

convey as beneficial owner instead of as settlor, and so inoorporatin;; 

OTHER Trams- covenant (A). The old practice is inconvenient. If a charge be sup- 

▲cnoNs. pressed or accidentally overlooked, the trustees on discovering it become 

bound to sue the settlor. The amount to be recovered might be such 

^^^'^j^l^ as to leave him penniless and make proceedings in bankruptcy necessary. 
This cannot be for the benefit of the wife or family, and is an obliga- 
tion which should not be imposed on trustees. There should be either 
no covenant for title, or at most this limited covenant (E), which binds 
the settlor, purporting to convey the fee simple, to bar an estate tail 
(see Davis v. TolUmache, 2 Jur. N. S. 1181, 1185 ; Bankes v. Small, 
36 Ch. D. 716), or execute a valid appointment under a power, or do 
any other like act for confirming the settlement, but does not throw on 
him any obligation to discharge incumbrances. 



On conveyance 
by trustee or 
mortgagee. 



Against in- 
cumbrances. 



Covenant by 
outgoing 
trustee not 
material. 



" Party or 
privy." 



(F.) In any conveyancOi the following covenant by 
every person who conveys and is expressed to convey as 
trustee or mortgagee, or as personal representative of 
a deceased person, or as committee of a lunatic so found 
by inquisition, or under an order of the Court, which 
covenant shall be deemed to extend to every such 
person's own acts only (namely) : 

That the person so conveying has not executed or 
done, or knowingly suffered, or been party or privy 
to, any deed or thing, whereby or by means whereof 
the subject-matter of the conveyance, or any part 
thereof, is or may be impeached, charged, affected, or 
incumbered in title, estate, or otherwise, or whereby 
or by means whereof the person who so conveys is in 
anywise hindered from conveying the subject-matter 
of the conveyance, or any part thereof, in the manner 
in which it is expressed to be conveyed. 

On a change of trustees the coveDant against incumbrances of an 
outgoing trustee is now of little importance : any wrongful incumbrance 
is a breach of trust for which there is a remedy independently of the 
covenant. Before the Act 32 & 33 Yict. c. 46, the covenant was 
Useful as making the breach of trust a specialty debt having a priority : 
see Holland v. ffollandy 4 Ch. App. 449; nor is it quite useless, even 
now : see n. to s. 59, infra, 

" Party or privy" : see, on the force of these words, Eobson v. Mid- 
dleton, 6 B. & 0. 295 ; Clifford v. Eoare, L. R. 9 a P. 362 ; Sugden, 
V. & P., 14th ed., pp. 603-4. 
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(2.) Where in a conveyance it is expressed that by s. 7. 
direction of a person expressed to direct as beneficial sales and 

owner another person conveys, then, within this section, ot^eb Trans- 
the person giving the direction, whether he conveys and — 1 

is expressed to convey as beneficial owner or not, shall ^^'^^^^ 

be deemed to convey and to be expressed to convey as on conTeyanc^ 

beneficial owner the subject-matter so conveyed by his ^J^'^^^\ 

direction ; and a covenant on his part shall be implied owner, 
accordingly. 

Under subs. 1 the covenant implied on the part of any person 
conveying relates to what he himself conveys. IJDder this sabs, 
the covenant implied on the part of the person directin;; applies to 
what another conveys by his direction. The same result would be 
attained by making him convey by way of confirmation as beneficial 
owner. 

This subs, is intended to apply to a case like that of a sale by Old practice as 
trustees under a power by the direction of the teuant for life. Since ^ covcnanU 
the S. L. A., 1882, the tenant for life will generally be himself the J^^e!^"*^* 
vendor. The old practice was to make the tenant for life covenant 
gt^nenlly as if he were a vendor seised in fee. Latterly the practice 
has been to confine his covenant to his life estate only (see Dart» 
V. Sc P. 620, 6th ed. ; 2 Dav. Conv. 261 (o), 4th ed.), and a proviso so 
limiting the covenant and operating under subs. 7 of this s. should be 
added. 

(3.) Where a wife conveys and is expressed to convey impUea cove- 
as beneficial owner^ and the hnsband also conveys and is veyance by°' 
expressed to convey as beneficial owner, then, within this Jj^^and and 
section, the wife shall be deemed to conrey and to be 
expressed to convey by direction of the husband as 
beneficial owner ; and, in addition to the covenant im- 
plied on the part of the wife, there shall also be implied, 
first, a covenant on the part of the husband as the person 
giving that direction, and secondly, a covenant on the 
part of the husband in the same terms as the covenant 
implied on the part of the wife. 

The object of this subs, is to enable covenants on the part of the 
husband to be incorporated where husband and wife convey. 

The wife may convey with consent of the husband, the husband not 
conveying. Then the covenant is by the wife only, to the efifect that 
notwithstanding anything done by her, &c., or any one through whom 
she derives title otherwise than, &c. But the general practice is for 
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S. 7. the wife to conyey, and the husband also to oonvey and to oonfiim. 

g ■"" In that case the wife ahd the husband should each be expressed to 

OTHER Traks- oonyey as beneficial owner ; then, wiihln Ihis suht., she will be deemed 

ACTIONS. to convey by the direction of her husband as beneBcial owner, aud the 

" three following coTenants will be implied : (1) by the wi e as bene- 

^^^^itle, ^^^ owner binding her present separate property, which she is not 

restrained from anticipating, if the conveyance is made before 1883 

(see TuIUtt v. Armstrong^ 4 Beav. 323 per M R. ; Pike t. FitzgMon, 

17 Ch. D. 454), and binding her present separate property, which she 

is not restrained from anticipating, and also (if she has any such) 

present separate property, but not otherwise : see PaUiwr t. €him*y, 

19 Q. B. D. 519; Stogdon t. Lte, 1891, 1 Q. B. 661) her future 

separate property which she is not restrained from anticipating, if tbe 

oonveyance is made after 1882 (see M. W. P. A., s. 1 (H) (4), s. 19); 

(2) by the husband as beneficial owner ; and (3) by the husband in 

the same terms as the covenant implied on the part of the wife, that is 

in effect, that notwithstanding anything done by her or by any one 

through whom she derives title othervdse than, &c. 

A married Where a married woman conveys under a power she and her husband 

woman con- ^Mj jj^ iji^e manner each be expressed to convey as beneficial owner, 

I^powm'*'' *' *^®^ *^® *^'®® covenants above mentioned will be implied. The 

second of those covenants (being the first of the husband's covenants) 

will not be of importance, but his second covenant corresponds with 

the usual one entered into by him in similar cases independently of 

this Act. 

As to wife's Where the wife, married before 1883, conveys as beneficial owner 

property property acquired by her after 1882, the concurrence of her husband is 

1882*'^ * ' no longer necessary, as he takes no interest, and she disposes of it as a 

fem» sole : M. W. P. A.^ s. 5 ; nor for the same reason is it necessary 

as to any property of a woman married after 1882, ib. s. 2. 

(4.) Where in a conyeyance a person conveying is not 
expressed to convey as beneficial owner, or as settlor, or 
as trustee^ or as mortgagee, or as personal representative 
of a deceased person, or as committee of a lunatic so 
found by inquisition, or under an order of the Court, or 
by direction of a person as beneficial owner, no covenant 
on the part of the person conveying shall be, by virtue 
of this section, implied in the conveyance. 

A conveyance can still be drawn in the old form. The character in 
which the conveying party conveys should then not be stated, and 
covenants can be inserted in express words. 

(5.) In this section a conveyance includes a deed 
conferring the right to admittance to copyhold or cus« 
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tomary land, bat does not include a demise by way of s. 7. 

lease at a rent, or any cnstomary assurance, other than a sales and 

deed, conferring the right to admittance to copyhold or othbr trass. 

customary land. 

CoMfuinti for 
By B. 2 (v.) " conveyance " includes a covenant to surrender. The ^"'' 

statutory covenants contained in this s. may therefore be incorporated Covenuit to 
in the deed of covenant, but they cannot be incorporated in the sur- incorporate 
render unless it is under seaL They may also be incorporated in all coveiuint. 
cases where customary or copyhold lands can be dealt with as freeholds, 
for instance, where they pass by bargain and sale under a power in a 
will, or by deed and admittance by virtue of the S. L. A., 1882, or 
otherwise, or where an equity is conveyed. 

A demise by way of lease implies in law an absolute covenant for CovenaQt ia a 
qniet enjoyment. The usual limited covenant inserted in a lease dia- ^^^^' 
places this implied covenant, and is in effect not a covenant but a 
limitation of the covenant implied by law. 

(6.) The benefit of a covenant implied as aforesaid 
shall be annexed and incident to, and shall go with, the 
estate or interest of the implied covenantee, and shall be 
capable of being enforced by every person in whom that 
estate or interest is, for the whole or any part thereof, 
from time to time vested. 

This subs, makes all covenants implied under this s. run with the Benefit of 
land Eo as to be enforceable by every person interested under the implied cove- 
conveyance. It precludes any difficulty as to what covenants do or do ^JJion"^ run 
not run with the land, as to which see note to s. 58. An implied cove- with the land 
nant under this s. will therefore be more valuable than the ordinary 
covenant. 

See further as to covenants, ss. 58-60 and 64. 

(7.) A covenant implied as aforesaid may be varied or 
extended by deed, and, as so varied or extended, shall, 
as far as may be, operate in the like manner, and with all 
the like incidents, effects, and consequences, as if such 
variations or extensions were directed in this section to 
be implied* 

This subs, enables provisions to be inserted modifying the statutory Variation of 

covenant in any agreed manner. As so modified it will be equivalent "tatatory 

in effect, for the purpose of running with the land and otherwise, to ^^^^^JJ^/ ™*^ 
the simple statutory covenant. A proviso now generally used limiting 



40 CONVEYANCING AND LAW OF PROPERTY ACT, 1881. 

SS. 7, 8, 9. the covenants for title by a tenant for life is an example of a variation 

■» under Bubs. 7, and is a valid proviso and not repugnant to the cove- 

OT^^Ji^TRANs. ^^^ ^^ Williams v. Hathaway, 6 Ch. D. 544). 

ACTIONS. 

' — (8.) This section applies only to conreyances made 

jvl/e* after the commencement of this Act. 

Executum of ExeotUton of Purchase Deed, 

Furchcae Dosd, 

Rights of par- 8. — (1.) On a Sale, the purchaser shall not be entitled 
execution.*** *^ require that the conveyance to him be executed in his 

presence, or in that of his solicitor as such ; but shall be 
entitled to haye, at his own cost, the execution of the 
conveyance attested by some person appointed by him, 
who may, if he thinks fit, be his solicitor. 

(2.) This section applies only to sales made after the 
commencement of this Act. 

The B. precludes the questions raised in Viney v. Chaplin, 4 Drew. 
237, 2 D. & J. 468 ; Essex v. Danid, L. R. 10 C. P. 538 ; and Ex parte 
Sfvinhanks, 11 Ch. D. 525. ISee notes to s. 56. 



Production and Productton and Safe Custody of Tide Deeds, 

Sitfe Custody of *' ^ '^ 

Title Deeds, g^ — ^j j Where a person retains possession of docu- 
ment^of rigli't mcuts, and givos to another an acknowledgment in 
10 prodm tion, writing of the right of that other to production of those 
taking for safe documcuts, and to delivery of copies thereof (in this 
documents. soctiou Called an acknowledgment), that acknowledgment 

shall have effect as in this section provided. 

(2.) An acknowledgment shall bind the documents to 
which it relates in the possession or under the control of 
the person who retains them, and in the possession or 
under the control of every other person having possession 
or control thereof from time to time, but shall bind each 
individual possessor or person as long only as he has 
possession or control thereof; and every person so having 
possession or control from time to time shall be bound 
specifically to perform the obligations imposed under 
this section by an acknowledgment, unless prevented 
from so doing by fire or other inevitable accident. 
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(3.) The obligatioDS imposed under this section by an 8. 9. 
acknowledgment are to be performed from time to time sales and 
at the request in writing of the person to whom an other Trans- 

ACTIONS 

acknowledgment is given, or of any person, not being a .-— - ' 
lessee at a rent, haying or claiming any estate, interest, ^/^'^^^^ 
or right through or under that person, or otherwise Tuu Deeds. 
becoming throagh or under that person interested in or 
affected by the terms of any document to which the 
acknowledgment relates. 

(4.) The obligations imposed under this section by an 
acknowledgment are — 

(].) An obligation to produce the documents or any of 
them at all reasonable times for the purpose of 
inspection, and of comparison with abstracts or 
copies thereof, by the person entitled to request 
production or by any one by him authorized in 
writing; and 
(ii.) An obligation to produce the documents or any of 
them at any trial, hearing, or examination in 
any court, or in the execution of any commis- 
sion, or elsewhere in the United Kingdom, on 
any occasion on which production may properly 
be required, for proving or supporting the title 
or claim of the person entitled to request pro* 
duction, or for any other purpose relative to that 
title or claim ; and 
(iii.) An obligation to deliver to the person entitled 
to request the same true copies or extracts, 
attested or unattested, of or from the documents 
or any of them. 
(5.) All costs and expenses of or incidental to the 
specific performance of any obligation imposed under 
this section by an acknowledgment shall be paid by the 
person requesting performance. 

It is conceived that where a mortgagor gives an acknowledgment to Mortgagor and 
bis mortgagee, it is unnecessary to vary (under subs. 13, infra) the ™<>^^*g»g«®« 
provision made by this subs, as to costs and expenses, by expressly 
giving tbem to the mortgagee, or adding them to his security. The 
mortgagee, though liable, in case the deeds get into other hands, to pay 



42 CONVEYANCING AND LAW OP PROPERTY ACT, 1881. 



S. 9. 

Salks and 
OTHER Trass- 
actions. 

Production and 

Safe Custody of 

Title Deeds, 



T.es^al right to 
pro'luction 
assimilated to 
the equitable 
right. 



Effect of s. 9. 



No liability to 
damages where 
acknowledg- 
meot only 
given. 



the costs and expenses in the first instance, would be entitled to them 
against the mortgaged property, on general principles, if the specific 
performance of the obligation was required fur the purposes of his 
security : see National Provincial Bank of England v. QameSy 31 
Ch. D. 582. 

(6.) An acknowledgment shall not confer any right to 
damages for loss or destruction of, or injury to, the 
documents to which it relates, from whatever cause 
arising. 

This s. removes certain difficulties as to covenants for production 
running with the land, and makes the legal right to production co-ex- 
tensive \yith the equitable right (as to which, see Fain y. Ayers^ 2 Sim. 
& St. 633, Dart, ch. iz., s. 2, p. 473, 6th ed.). Also it removes the 
personal liability of the original covenantor afier he has parted with the 
documents, and transfers that obligation to each subsequent possessor, 
but for the period only of his ix)S8ession. This personal liability has 
sometimes compelled a covenantor to retain documents after he had 
ceased to be interested in any land afiected by them, or else to incur 
the expense of obtaining, and of procuring the covenantee to accept, a 
substituted covenant. A person retaining documents is now enabled 
to give (I) an acknowledgment of the right of production, and (2), an 
undertaking for safe custody, together or separately. The first, unlike 
a covenant to the same effect, may safely be given by a trustee or 
mortgagee. He can always produce the documents while he has posses- 
sion of them, and he ceases to be liable after he has parted with them. 
He should only give the acknowledgment and not the undertaking 
(see n. to subs. 14). An ordinary vendor will be liable to give both in 
the absence of special contract. As to the right of the vendor to 
retain dvXiuments, see V. & P. A., s. 2, r. 6. 

Subs. 6 expressly excludes all liability to damages for loss or destruc- 
tion where an acknowledgment only is given. The liability for damages 
arises only upon an undertaking under subs. 9. 

(7.) Any person claiming to be entitled to the benefit 
of an acknowledgment may apply to the Court for an 
order directing the production of the documents to which 
it relates, or any of them, or the delivery of copies of or 
extracts from those documents or any of them to him, or 
some person on his behalf; and the Court may, if it 
thinks fit, order production, or production and deliyery, 
accordingly, and may give directions respecting the 
time, place, terms, and mode of production or delivery, 
and may make such order as it thinks fit respecting the 
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costs of the appIicatioD^ or any other matter connected s. 9. 

with the application. Sal"^nd 

(8.) An acknowledgment shall by virtue of this Act other Trass- 

satisfy any liability to give a covenant for production ' 

and delivery of copies of or extracts from documents. ^^c^''Jm^o/ 

t , , , , ^^^ Deeds. 

\^ here by general law, and in the absence of special contract, a person . , . . ^ 

would be bound to give a covenant for production and delivery of ,„«„t suUt^^ 

copies, subs. 8 enables him to give an acknowledgment in place of the tut.Hl for 

covenant, but does not compel him to do so. He still has the option of cov<'o»"t to 

giving a covenant, an option not likely to be exercised, as the covenant ^^ "^* 

creates a more onerous liability. This s. applies only to liabilities 

respecting documents incurred after 1881 : see subs. 14. 

Where a conveyance is made to uses the acknowledgment should, Where cnnrey- 

like the old covenant for production, be made to the grantee to uses. ^^*^^ ^^^ ^ 

The persons interested under the limitations will then, as '* claiming ^^'^^ 

any estate, &c., through " that grantee (see subs. 3) be entitled to the 

benefit of the acknowledgment. 

(9.) Where a person retains possession of documents 
and gives to another an undertaking in writing for safe 
custody thereof, that undertaking shall impose on the 
person giving it, and on every person having possession 
or control of the documents from time to time, but on 
each individual possessor or person as long only as he 
has possession or control thereof, an obligation to keep 
the documents safe, whole, uncancelled, and undefaced, 
unleas prevented from so doing by fire or other inevitable 
accident. 



This subs., as compared with the ordinary covenant for production, Liability und<r 
operates as a relief to the person bound to produce. It makes him undertaking i^ 
liable for damages only while the documents are in his possession. ^" V<^*c*»or 
On the other hand, it imposes an additional liability on any person 
afterwards acquiring possession of the documents, making him liable 
in damages for loss or destruction, a liability not necessarily devolving 
on him under the ordinary covenant merely by reason of his receiving 
the docxmients from a person who had covenanted for safe custody. 

(10.) Any person claiming to be entitled to the benefit 
of such an undertaking may apply to the Court to assess 
damages for any loss, destruction of, or injury to the 
documents or any of them, and the Court may, if it 
thinks fit, direct an inquiry respecting the amount of 
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damages, and order payment thereof by the person liable 
and may make such order as it thinks fit reacting the 
costs of the application, or any other matter connected 
with the application. 

An application to the Court under this subs, or under subs. 7 should 
be by summons : see s. 69 (3). 

As to the question of damages, see Eomhy v. Matcham, 16 Sim. 325, 
and Brown y, Sewdl, 11 Hare, 49. In Jame* v. Bumsey (11 Ch. D. ' 
398) the mortgagor was held entitled to an indemnity, but not to 
compensation. 

(11.) An undertaking for safe custody of documents 
shall by virtue of this Act satisfy any liability to give a 
covenant for safe custody of documents. 

See note to subs. 8. 

(12.) The rights conferred by an acknowledgment or 
an undertaking under this section shall be in addition to 
all such other rights relative to the production, or inspec- 
tion, or the obtaining of copies of documents as are not, 
by virtue of this Act, satisfied by the giving of the 
acknowledgment or undertaking, and shall have effect 
subject to the terms of the acknowledgment or under- 
taking, and to any provisions therein contained. 

(13.) This section applies only if and as far as a con- 
trary intention is not expressed in the acknowledgment 
or undertakiiig. 

(14.) This section applies only to an acknowledgment 
or undertaking given, or a liability respecting documents 
incurred, after the commencement of this Act. 

The coyenant fur production of documents intended to be superseded 
by this s. imposed two obligations, (1) an obligation to produce, (2) an 
obligation to keep safe. The first could be enforced by specific per- 
formance, but the remedy on the second was damages only. The 
old practice was that a trustee selling did not give any covenant. 
Latterly it has been customary for him to give a covenant limited so 
as to bind himself personally while having possession of the documents, 
and so as to bind the same, so far as may be, in the hands of other 
persons, " but so as not to create any further liability," or " so as not 
to create any liability for damages." With this limitation inserted it 
is conceived that the part of the covenant as to safe keeping should 
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have been omitted, the limitation of liability being repugnant and S. 9. 

void ( WtUiama v. Hathaway, 6 Ch. D. 544) ; but this does not seem 
always to have been attended to in the precedeut books. However other Trams* 
this may be, the general rule is that a trustee does not covenant except actio vs. 
for his own acts, and ought not to be asked to guarantee the safety of — 7" 

documents which might be lost without his personal neglect, as for Sjfe^tutochj of 
instance, by his solicitor on a journey, when properly removing them. Title Deeds. 
In this view trustees ought only to give an acknowledgment under this 
eection and not an undertaking. If they give an undertaking any 
damages incurred could not, it is apprehended, in the absence of special 
provision, be recouped to them out of the part of the trust estate re- 
tained. But on purchase of an estate with deeds bound by an under- 
taking, the liability would be one attached by law to the estate, and in 
a projwr case the trustees would be entitled to be recouped any loss. 
The same principle applies to mortgagees. 

The old practice was to take the covenant for production of docu- Acknowledg- 
ments by a separate deed, and not to include it in the conveyance. On ^Vt^ ^^ under- 
■^ * "^ taking mav b« 

subsequent dealings it was kept ofif the abstract, and no opportunity iocloded in the 

was given for making requisitions as to the documents mentioned in conveyance, 
the covenant. Having r^ard to the Act, 22 & 23 Vict. c. 35, s. 24, it 
is conceived that a solicitor cannot now safely omit giving an abstract 
of a document of even date with the conveyance commracing a title. 

Under the G. A., s. 3 (3), when a conveyance becomes a root of title 
any requisition as to prior documents is precluded, and there is there- 
fore no special reason for giving an undertaking by a separate writing 
unless the schedule of documents would make the conveyance incon- 
veniently long, but it seems best so to give it, and if so given it can be 
destroyed when production has ceased to be of importance. 

A separate writing, ^nder hand only, should bear a sixpenny agree- Stamp on an 
ment stamp. Though not a document clearly included in the Stamp acknowledg- 
Act, it might be held to be in effect an agreement. taking. 

An acknowledgment and undertaking being substituted for a covenant Expense by 
the expense will be borne by the person who would pay for the covenan t, whom to be 
bat, besides the stamp, the expense will in any case be no more than borne. 
the mere cost of making out a schedule of documents. 

The liability of a person giving an acknowledgment or undertaking No indemnity 
ceases when the documents are delivered over, and attaches to the required on 
person receiving them» Therefore no indemnity need be tiiken on * *^ ^ 
delivery over, but it is conceived that they must be properly delivered 
over, that is to say, to a person having an interest in the property to 
which they relate. 

The acknowledgment or imdertaking must be given by a person who Section only 
retains the dociunents, ».«., who actually has possession of them, applies to per- 
Therefore where, as sometimes happens on a sale of property in mort- j^^^^jng ^^^^^ 
gage, the mortgagor and mortgagee are required to place themselves Bession of 
under an obligation for production, the obligation by the mortgagee documents. 
being limited to the period during which he has possession, he alone 
can give an acknowledgment. The mortgagor does not retain the 



46 CONVEYANCING AND LAW OP PROPERTY ACT, 1881. 



SS. 9, 10. 

Sales and 
OTHER Trans- 
actions. 

Production and 

Safe Custody of 

Title Deeds 

Productiou bj 
mortgagee. 



CustoHy. of 
dee<l-« by- 
equitable 
tenant for life. 

Leases. 

Rent and bene- 
fit of lessee's 
covenants to 
run with 
rerertion. 



Beneficial 
owner as well 
as legal rever- 
sioner entitled 
to sue. 



deedsy and his obligation is, not to produce, but to pmcnre production, 
and, if required, must be provided fur by covenant in the old form. It 
is wrong to make the mortgagor in such a case give an undertaking for 
safe custody. His undertaking has no operation under this Act. It 
operates as an unqualified ordinary contract for safe custody, and 
renders him liable for loss or destruction of the deeds after he has 
ceased to have any interest in them, and the person to whom it is 
given has not the benefit of subs. 10 of this s. 

Under s. 16, »fi/Wi, a mortgagee, under a mortgage made after 1881, 
is bound to produce the deeds in his custody or power to any person 
entitled to redeem, and to permit him to take copies or abstracts. 

As to the terms on which an equitable tenant for life, as between 
himself and his trustees, is entitled to custody of title deeds, see Re 
Bumahy, 42 Ch. D. 621. 

III. — Leases. 

10. — (1.) Bent reserved by a lease, and the benefit of 
every covenant or provision therein contained, having 
reference to the snbje^t-matter thereof, and on the lessee's 
part to be observed or performed, and every condition of 
re-entry and other condition therein contained, shall be 
annexed and incident to and shall go with the rever- 
sionary estate in the land, or in any part thereof, imme- 
diately expectant on the term granted by the lease, 
notwithstanding severance of that reversionary estate, 
and shall be capable of being recovered, received, 
enforced, and taken advantage of by the person from 
time to time entitled, subject to the term, to the income 
of the whole, or any part, as the case may require, of the 
land leased. 

(2.) This section applies only to leases made after the 
commencement of this Act. 

This 8. gives to the " person entitled to the income,** that is, the 
beneficial owner, as well as the legal reversioner, the right to sue. It 
also gives a mortgagee the right to sue on the lessee's covenants in a 
lease made under s. 18 of this Act by the mortgagor : Municipaif Ac., 
Building Soe, v. Smith, 22 Q. B. D. 70. 

As to some of the difficulties provided against by this s. see Oreen-- 
away v. Hart, 14 Com. B. 340; YeLlowly v. Qower, 11 Exch. 274. 

And as to apportionment of rent and covenants on severance of the 
reversionary estate, by assignment or surrender : see Mayor of Stoaruea 
v. Thomas, 10 Q. B. D. 48 ; Baynton v. Morgan, 21 Q. B. D. 101, and 
on appeal, 22 Q. B. D. 74. These cases seem to lead to the conclusion 
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that where the reyersion is severed and the rent is properly apportioned SS. 10, 1 1. 
the lessee is legally hound hy such apportionment though he has ivot . 
assented, and then s. 12, post^ apportions the condition of re-entry. 

As to the cases in which the henefit of covenants by lessees ran with 
the reversion prior to this Act, see Bpencei^s Ccue, and notes, 1 Smith, 
L. C. 65, 72, et acq. 9th ed. 

And as to the case of the grant of a mere easement for a term, see Lmm of 
Martyn ▼. WiUiains, 1 H. & N. 817. ewemcnt. 

11. — (1.) The obligation of a coTenant entered into by Obii^tion of 
a lessor with reference to the subject-matter of a lease ^tJIu to*^un' 
shall, if and as far as the lessor has power to bind the withreTcniun. 
reversionary estate immediately expectant on the term 
granted by the lease, be annexed and incident to and 
shall go with that reversionary estate, or the several 
parts thereof, notwithstanding severance of that rever- 
sionary estate, and may be taken advantage of and 
enforced by the person in whom the term is from time to 
time vested by conveyance, devolution in law, or other- 
wise ; and, if and as far as the lessor has power to bind 
the person from time to time entitled to that rever- 
sionary estate, the obligation aforesaid may be taken 
advantage of and enforced against any person so 
entitled. 

(2.) This section applies only to leases made after the 
commencement of this Act. 

This s. makes legally binding on the successors in title of a person Leaser's cove- 
who grants a lease under a power, all covenants which, as against the x^^nts in leases 
remainderman, the grantor has power to enter into. ^^^^^ powers. 

As to the cases in which the obligation of covenants by lessors ran 
with the reversion before this Act, see Spencer's Case, and notes vbi sup. 
As to the obligation of covenants running with the land, generally, 
see note to s. 58. 

This s. necessarily does not apply to cases where the covenants are 
not seveiuble in their nature, or are not attributable to particular parts 
of the demised property. 

The two preceding ss. effect a considerable extension of the prin- principle of 

ciple of the Act 32 Hen. 8, c. 34, whereby the benefit of a covenant &2 Hen. 8, 

was annexed to the reversion. In order to be wiihin that Act, the J* ^*' extended 

, , ^ i . X ... ^1^ J. xi 1 1 to leases bind- 

covenant must have been entered into with the owner of the legal i^g ^he legal 

reversion, so that in a lease under a power reserved to the mortgagor rerereioner. 

by the mortgage deed, a covenant by the lessee with the mortgagor did 

not run, but was a covenant in gross, the mortgagor not being the legal 

reversioner. But the Act 8 & 9 Vict. c. 106, s. 5, enabled the lessee 



ss. n, 12. 
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to coyenant with the mortgagee though not a party to the lease, so that 
A covenaut properly framed, that is with the mortgagor ''and other 
the person entitled to the reversion,** would after that Act run with the 
legal reversion. Now, under s. 10 of this Act, wherever there is a legal 
reversion, that is, where a lease is made hy means of an ordinary power 
or a statutory power as under s. 18 of this Act, or under the S. L. A., 
1882, enabling a legal term to be carved out of the reversion, the 
lessee's covenants, whether so expressed or not, are annexed to and run 
with the reversion, and are no longer covenants in gross. 

So under s. 11 the covenants of a lessor who has power to bind the 
reversionary estate, will run with it, and bind the reversioner, though 
the lessor be tenant for life only, or, as mortgagor, be entitled only to 
an equitable interest. 

Where a mortgagor, not having power to bind the mortgagee, grants 
a lease, no legal term is created, and there being consequently no rever« 
sion, ss. 10, 11, and 12 do not apply. If, however, the mortgagee 
reconvey to the mortgagor, the lease becomes good by estoppel ; and 
if both convey to a purchaser, the result is the same : see notes to 
Spencer's Case, 1 Smith, L. C. 106-9, 9th ed.; Webb v. Austin, 
7 M. & Gr. 701 ; Sturgeon v. Winsfidd, 15 M. & W. 224 ; Cuthhertson 
V. Irving, 6 H. & N. 135. 



Apportion- 12. — (1.) Notwithstanding the severance by convey- 

ditimi^ o^**"*' ance, surrender, or otherwise, of the reversionary estate 
severance, &c. in any Jand comprised in a lease, and notwithstanding 

the avoidance or cesser in any other manner of the term 
granted by a lease as to part only of the land comprised 
therein, every condition or right of re-entry, and every 
other condition contained in the lease, shall be appor- 
tioned, and shall remain annexed to the severed parts of 
the reversionary estate as severed, and shall be in force 
with respect to the term whereon each severed part is 
reversionary, or the term in any land which has not been 
surrendered, or as to which the term has not been 
avoided or has not otherwise ceased, in like manner as 
if the land comprised in each severed part, or the land 
as to which the term remains subsisting, as the case may 
be, had alone originally been comprised in the lease. 

(2.) This section applies only to leases made after the 
commencement of this Act. 

Application of The 22 & 23 Vict. c. 35, s. 3, provides in favour of an assignee (but 
this s. not of the lessor), for the ai)portionment of conditions of re-entry where 

the reve^^ion upon a lease is severe!, and the rent or other reservation 
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is lepally apportioned. This s. of the present Act proyides for the 63. 12, IB, 14. 
apportionment of every condition in a lease, which is in its nature *""" 

apportionable, and includes the case of the avoidance or cesser in any ^_^ 

manner of the term granted by the lease as to part only of the land 
comprised therein. As to the old law, see Brockets Abridgment ** Con- 
ditions,** 193; Winter't Case, Dyer, a06 b.; BrUman v. Stafford, 
Owen, 41. 

13. — (1.) On a contract to grant a lease for a term of on soMemiM 
years to be derived out of a leasehold interest, with a **'|; *^ ***^' 

. , , hold reversiott 

leasehold reversion, the intended lessee shall not have not to be re- 
the right to call for the title to that reversion. quired. 

(2.) This section applies only if and as far as a contrary 
intention is not expressed in the contract, and shall have 
effect subject to the terms of the contract and to the 
proTisions therein contained. 

(3.) This section applies only to contracts made after 
the conunencement of this Act. 

This 8. is supplementary to s. 3 (1), and to the Y. & P. A., ^i^^t title to 

a. 2, r. 1. be ihewn by 

The effect of this s., together with s. 2, r. 1, of the V. & P. A., on a leweholder 

contract to grant a lease, is as follows : — leasing ** 

By the Y. & P. A., under a contract to grant a lease for a term of 
yearsj the intending lessee — 

(1) Cannot, whether the intending lessor be freeholder or leaseholder, 

call for the title to the freehold, 

(2) But can, if the intending lessor be a leaseholder, call for his lease 

and the title thereto. 
By the above s. 13 the intending lessee 

(3} Cannot, where the intending lessor holds by under-lease, call for 
the title of the superior leasehold reversion on such under- 
lease. 
In contradistinction to a freeholder, the leaseholder is still left under 
liability to shew bis o\vn lease and the title thereto. This is in accord- 
ance with the usual practice, though probably a lessee at a rack rent 
seldom calls for his lessor's title : see Clayton v. Leechj 41 Ch. D. 103, 
105, 106. The freeholder almost invariably bars himself from shewing 
his own title on granting a lease, but a leaseholder does not generally 
do so. 

Forfeiture. IbrfeUure. 

14. — (1.) A right of re-entry or forfeiture under any Restrictions on 
proyiso or stipulation in a lease, for a breach of any JJ^i^sJ'*^ 
covenant or condition in the lease, shall not be enforce- forfeiture of 

leases. 
E 
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able by action, or otherwise, unless and until the lessor 
seryes on the lessee a notice specifying the particular 
breach complained of, and, if the breach is capable of 
remedy, requiring the lessee to remedy the breach, and 
in any case, requiring the lessee to make compensation 
in money for the breach, and the lessee fjEiils within 
a reasonable time thereafter to remedy the breach, if it 
is capable of remedy, and to make reasonable compensa- 
tion in money, to the satisfaction of the lessor, for the 
breach. 



CoDtents of 
notice. 



Assignee of 
lease. 



Agreement for 
• Tease. 



Serrice of 
notice. 



Informal 
notice. 



Ambnnt and 
recovery of 
compensation. 

Surveyor's 
cliarges. 



As to senrioe of notice, see s. 67. 

It seems not necessary that the notice should give a minute specifica- 
tion of the items of breach. It should merely point out generally what 
is the breach. Thus, in case of a covenant to ^ repair, maintain," &c., 
it would be sufficient to state that the lessee has *' not repaired, main- 
tained," &c., following the words of the covenant But the notice 
should give sufficient details where necessary in order that the matter 
in dispute may be remedied without resort to the Court : Woodfall, 
L. & T. 830, 13th ed. 

An assignee of a lease is entitled to the benefit of this s. {Oronin r. 
Bogen^ 1 Gab. & £1L 348), but not an under-lessee as against the 
superior landlord: Buri v. Gray, 1891, 2 Q. B. 98; Cresswett v. 
Davidaon, 56 L. T. 811. This s. does not apply to an agreement for a 
lease where there is no present title to specific performance: Ayling 
V. Mercer, W. N. 1885, p. 166 ; Sunin v. Ayres, 20 Q. B. D. 585, 
21 %b. 289 ; CocUsworth v. Johnson, 55 L. J. (Q. B. D.) 220 ; but it 
does apply where there is such a title : Swain y. Jyres, 21 Q. B. D. 
at pp. 292-^ ; Lowther y. Heaver, 41 Ch. D. 248, pp. 260, 261 ; Strong 
y. Stringer, W. N. 1889, p. 135. 

A notice under this s. is sufficiently served on an assignee if addressed 
to the original lessee and all others whom it may concern and served 
on the occupier : Cronin y. Bogers, 1 Gab. & Ell. 348 ; and see s. 67, 
iv^ra. 

In North London Land Co, y. Jacques, 32 W. R. 283, W. N. 1883, 
187, the lessor's notice was informal in not requiring the lessee to 
remedy the breach, and though judgment had been actually recovered 
in an undefended action against the equitable mortgagees of the lessee, 
they were held entitled to relief. 

The compensation claimed is measured by the breach, only where the 
broach cannot be remedied. No separate remedy is given for recover- 
ing the compensation claimed, so that a landlord giying notice to 
repair under a covenant to repair cannot recover his surveyor's charges 
or his solicitor's costs (see Skinners' Co, y. Knight, 1891, 2 Q. B. 
542), and if the notice is complied with there is no breach of 
covenant. 



Forfeiture, 
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(2.) Where a lessor is proceeding, by action or other- s. u. 
wise, to enforce such a right of re-entry or forfeiture, the L^Iili. 
lessee may, in the lessor's action, if any, or in any action 
brought by himself, apply to the Court for relief; and 
the Court may grant or refuse relief, as the Court, haying 
regard to the proceedings and conduct of the parties 
under the foregoing provisions of this section, and to all 
the other circumstances, thinks fit ; and in case of relief 
may grant it on such terms, if any, as to costs, expenses, 
damages, compensation, penalty, or otherwise, including 
the granting of an injunction to restrain any like breach 
in the future, as the Court, in the circumstances of each 
case, thinks fit. 

The tenant can only obtain relief under this s. before the landlord Relief, 
has re-entered : QuUter v. Mapletson^ 9 Q. B. D. 675, 676 ; but see 
Coatttoorth v. Johnson, 55 L. J. (Q. B. D.) 220 ; and it seems doubtful 
if he can recover damages — see that case. Relief was refused in Ehbeta 
▼. JBooih, 27 Sol. J. 618, and Scott v. Brovm, W. N. 1884, 209. It 
was granted upon terms in QuHter v. Mapleson, vhi sup. ; in North 
Ltmdan Land Co. v. Jacques, 32 W. R. 283, W. N., 1883, 187 ; in Bond 
V. Freke^ W. N. 1884, 47 ; and in Mitchison v. Thomson, 1 Cab. & 
E1L72. 

Before this Act no relief could have been obtained against the right What relief 
of re-entry for breach of covenant in a lease, except in the case of a ^*^'°" ^**i* ^^' 
covenant for payment of rent (HtU v. Barctai/, 18 Yes. 56 ; Bracebridge 
V. Buckley, 2 Price, 200 ; Nokes v. CHhbon, 3 Drew. 681) ; or except 
in cases of accident or surprise (HUl v. Barclay, 18 Yes. 62) ; or uuder 
special circumstances enabling a Court of Equity to grant relief (Bamr- 
f&rd V. Oreasy, 3 Giff. 675 ; Bargent v. Thomson, 4 Gifif. 473 ; Bughes 
V. Me^rop. B. C, 2 App. Gas. 439 ; Barrow v. Isaacs, 1891, 1 Q. B. 
417). Under 22 & 23 Yict c. 35, ss. 4-9, Courts of Equity had power 
to grant relief in certain cases of forfeiture for omission to insure against 
fire. That power was extended to Courts of Common Law by the 
Common Law Procedure Act, 1860 (23 & 24 Yict a 126), s. 2. These 
enactments are repealed by this Act (see subs. 7 of this s. ; but by 
Bubfl. 8 the relief against forfeiture for non-payment of rent, which 
extends to an under-lessee (Doe v. Byron, 1 Com. B, 623), is left 
nntooched. As to this relief at common law, see the C. L. P. Act, 
1852, 15 & 16 Yict. c. 76, s. 212, and the C. L. P. Act, 1860, 23 & 24 
Yict. c. 126, a. 1. 

The Act gives no guide for estimating the i)enalty to be imposed How damages 
on the lessee. Where there has been a breach of a covenant to injure, '^^ ^ ^ j 
but no loss, it is difficult to bay what sum should be paid to the land- 
lord. The probaHlity is that the only penalty will be costs: see 
Quilier v. Mapleson, 9 Q. B. D. 678. 

E 2 
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(3.) For the purposes of this section a lease includes 
an original or derivatiye under-lease, also a grant at 
a fee-farm rent, or securiug a rent by condition ; and a 
lessee includes an original or derivatire under-lessee, 
and the heirs, executors, administrators, and assigns of a 
lessee, also a grantee under such a grant as aforesaid, his 
heirs and assigns ; and a lessor includes an original or 
deriyatiye under-lessor, and the heirs, executors ad- 
ministrators, and assigns of a lessor, also a grantor as 
aforesaid, and his heirs and assigns. 

As to an imder-le88ee*s right to relief aeainst the superior landlord, 
see Burt v. Oray, 1891, 2 Q. B. 98 ; Cresswell v. Davidson, W. N. 
1887, 86 ; 56 L. T. 811. The former case, in which the under-lessee 
was tenant of part of the property only, decided he had none. But 
this seems a narrow construction of the s. ; and see Doe y. Byron^ 
1 Com. B. 623 (which was not cited in either Bwrt v. Chray, or 
Cretsvjeil v. Davidson), where it was held that an under-lessee was a 
*' tenant " within the remedial clause against ejectment for non-payment 
of rent, in 4 Qeo. 2, c. 28, s. 4. 

(4.) This section applies, although the proviso or 
stipulation under which the right of re-entry or forfeiture 
accrues is inserted in the lease in pursuance of the 
directions of any Act of Parliament. 

(5.) For the purposes of this section a lease limited 
to continue as long only as the lessee abstains from 
committing a breach of covenant shall be and take effect 
as a lease to continue for any longer term for which it 
could subsist, but determinable by a proviso for re-entry 
on such a breach. 

(6.) This section does not extend — 
(i.) To. a covenant or condition against the assigning, 
under-letting, parting with the possession, or 
disposing of the land leased ; or to a condition 
for forfeiture on the bankruptcy of the lessee, 
or on the taking in execution of the lessee's 
interest; or 

As to a condition against under-lettiog, see Barrow v. Isaacs, 1891, 
1 Q. B. 417; as to a condition for forfeiture on bankruptcy, see Ex 
parte Gould, Be Walker, 13 Q. B. D. 454, As to the meaning of 
" bankruptcy," see s. 2 (xv.). 
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(iL) In case of a mining lease to a covenant or con* s. 14. 

dition for allowing the lessor to have access to leI^ 
or inspect books, accounts, records, weighing — 7- 
machines or other things, or to enter or inspect ^^* 

the mine or the workings thereof. 

As to the meaiuDg of " mining lease," see 8. 2 (xi.). 

(7.) The enactments described in Fart I. of the second 
Schedule to this Act are hereby repealed. 

The repeal hy this suhs. of s. 8 of 22 & 23 Yict. c. 35, does away Prot«ctioii of 
with the special relief given in respect of insurance to a purchaser of a purchAser of 
V asehold, and places him in the same position as hb vendor in respect "•****®*J* ^ 
to relief generally against forfeitiire. The Court would scarcely enforce feiture for Don- 
a forfeiture s^ainst a purchaser without notice, or award damages or insuraace. 
enforce a penalty against him, and he thus appears practically in as 
good a position in rtspect to insurance as under the repealed s. The 
case of Ex i^arte Oorely, 4 De G. J. & S. 477, rendered s. 7 of the same 
Act no longer necessary. 

On a oontracl for sale of the fee simple of a house the benefit of an Right of par- 
insurance against fire does not pass to the purchaser unless under chaser to 
express terms in the contract {Rayner v. Preston, 14 Ch. D. 297, ^^\^^^ ®^ 
18 ib. 7), and the risk of fire is the purchaser's risk from the date of 
the contract ; hut in the case of a least;hold house where the leasse 
Contains a covenant to insure, the vendor is bound to perform all 
covenants up to the time for completion, and if the house is burnt in 
the meantime the money mus>t be applied in rebuilding. On comple- 
tion, the purchaser must either take over the old policy or effect a new 
policy ; but the landlord would be entitled to have the money under 
the old policy applied in rebuilding, in which case the benefit of it 
passes to the purchaser. 

(8.) This section shall not affect the law relating to 
re-entrj or forfeitnre or relief in case of non-payment of 
rent. 

As to forfeiture and relief against forfeiture for non-payment of rent. Forfeiture, Ac., 

flee Woodfall L. & T. 331, 13th ed. ^^^^ non-pay- 

Thia 8. does not affect the principle of Darlington v. Hamilton, "*° J' 

Kay 550, that a good title is not shewn to property held by imder- ^"*j V?/! l 

lease but subject, together with other property, to covenants, with altered, 
right of re-entry, &c., in the head lease : see Oresswell v. Davidson, 

W. N. 1887, p. 86 ; 56 L. T. 811 ; nor the rule in Hodgkimon v. nor extent of 

Crowe, 10 Ch. 622, that a proviso for re entry, except for non-payment " "*^*^ 

9f rent, is not an ^' usual or customary ** clause : In re Andei ton and re-entry. 
ifa«er, 45 Ch. D. 476. 
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(9.) This section applies to leases made either before 
or after the oommeDcement of this Act, and shall have 
effect notwithstanding any stipulation to the contrary. 
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IV. — ^MORTQAOES. 

The following is a summary of the powers conferred on mortgagors 
and mortgagees hy this Act and made incident to their estates, unless 
a contrary intention is expressed, except as to the first two powers, 
(L) and (iL), which apply notwithstanding any stipulation to the 
contrary. 
A mortgagor 

(i.) May require the mortgagee, not being or not having been in 
possession, to transfer instead of reconveying, and to assign 
the debt : C. A., s. 15 ; 
(ii.) May inspect and take copies of title deedn : s. 16 ; 
(iii.) May redeem one mortgage vrithout redeeming any other: 

8.17; 
(W,) May have an order for sale in a redemption action : s. 25 ; 
(▼.) May when in possession make or agree to make agricultural 
or occupation leases not exceeding twenty-one years, and 
building leases not exceeding mnety-nine years: s. 18 (1), 
(17). 
(i.) and (iv.) are retrospective, (ii.) is not ; (iii.) applies where the 
mortgagee, or one of them, are or is made after 1881 ; (v.) is not retro* 
spective, except by agreement. 
A mortgagee under a deed made after 1881 
(vi.) May when the mortgage money has become due sell or concur 

in selling : ss. 19 (i.), 20, 21 ; 
(vii.) May insure : ss. 19 (ii.), 23 ; 

(viii.) MHy appoint and remove a receiver : ss. 19 (iii.), 24 ; 
(ix.) May give receipts for purchase and other moneys and securi- 
ties : s. 22 ; 
(x.) May after his power of sale has become exercisable recover 
the title deeds, except against persons having prior claims : 
s. 21 (7) ; 
(xi.) May when in possession exerciae the like powers of loasing 
or agreeing to lease as a mortgagor in possession: see (v.) 
supra ; s. 18 (2), (17) ; 
(xii.) May cut and sell timber : s. 19 (iv.) ; 

(xiii.) A mortgagee, whether the mortgage is before or after 1881| 
may obtain an order for sale in an action for foreclosure or 
redemption : s. 25 (2). 
Of the above (xiii.) is retrospective, (vi.) to (z.), and (xii.) are 
nut ; (xi.) is not retrospective except by agreement. 

A sc-cond or subsequent mortgagee, as being a ^x^rson entitled to 
rt'dvcm (see s. 2 (vi.) ) 
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(xiT.) May also exercise powers (i.) to (iv.). SS. U, 15. 

(xy.) On the death of a sole mortgagee dying after 1881 the estate '^— 

(except copyhold or customary land to which he has been "oitraAOifc 

admitted) devolves on his personal representatiyes, notwith* Dtrolntion of 

standing any devise in his will : s. 80. mortgago 

estatMon 
daathi 

15. — (1.) Where a mortgagor is entitled to redeem, obligation on 
he shall, by virtue of this Act, have power to require the »<»<««• t® 
mortgagee, instead of re-conveying, and on the terms on inataad of 
which he would be bound to re-convey, to assign the '^«>'»v«y»nfr 
mortgage debt and convey the mortgaged property to 
any third person, as the mortgagor directs; and the 
mortgagee shall, by virtue of this Act, be bound to 
assign and convey accordingly. 

This 8. includes an equitable as well as a legal mortgage. Though Whan tranafer 
a second mortgage, or any other equitable charge, is discharged by mere ^^ *^ eqaitabla 
payment by the owner of the equity of redemption, and no re-convey- ^'** neoai- 
ance is necessary, yet it is not so discharged if paid by another person, 
and if so paid, a transfer can be required under this s. of an equitable 
charge as well as of a legal mortgage. 

A tenant for life who has obtained an order to redeem on terms Redemption by 
which prevent interest and further costs running up against the re- t«Miit for life, 
mainderman, will be held to those terms, and cannot under this s. 
require transfer to a third person : Alderion v. Elgey, 26 Oh. D. 567 ; 
and the words " the terms" in the subs, mean '* the terms" generally, 
not merely as to the amount of money payments : see S. C. at p. 573. 

And it has been doubted whether, in a foreclosure action, a transfer. Transfer pend- 
nnder this s., to a party outside the suit should be allowed {Smithett v. >'»?. foreclosure 
Eesketh, 44 Ch. D. 161) ; but the s. expressly gives the right to have •^****°* 
a transfer made to any third i)erson, the object being that if the 
subsequent incumbraucer could not provide money to take a transfer 
and stop foreclosure he niight procure some one else to do so, otherwise 
the 8. is practically useless. 

For the rights, under this s., of successive incumbrancers and the 
mortgagor, as between themselves, see 0. A., 1882, s. 12, and Teevan 
V. SmUh, 20 Ch. D. 724. 

(2.) This section does not apply in the case of a mort- 
gagee being or having been in possession* 

The reason for excepting a mortgagee in possession (see Goote, Mortg. Whj mort* 
720, 6th ed., Re Frythereh, 42 Ch. D. 699 ; HaU v. Eeward, 32 %^. 436) g«8«» '.«» 
is, that once having taken possession he remains liable for all that he ^^^^ 
tni^t but for his wilful default have received, and also liable in respect 
of working minerals and other matters, and remains liable aftdr transfer 
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for the acts and defaults of the trAnsferee. Thoii<];h the request of the 
mortgAj^or to transfer might operate as a release by him, the 1 Lability 
to mesne incumbrancers would still coniinue, A second or subsequent 
mortgagee might go into possession and be ousted by a prior mort- 
gagee. Therefore it is necessary to exclude a mortgagee who has been 
in possession. 

(3.) This section applies to mortgages made either 
before or after the commencement of this Act, and shall 
have effect notwithstanding any stipalation to the con* 
trary. 

In applying this and the two following ss. it must be remembered 
that mortgagor includes any person deriving title under the original 
mortgagor or entitled to redeem : s. 2 (vi.) ; Teevan v« Smith, 20 
Ch. D. 724, 730. 

The decisions cancelled by this s. are Dunstan v. Patterson, 2 Ph. 
345 ; Colyer v. Colyer, 3 De G. J. & S. 676, 693 ; and others referred 
to in Fisher, Mortg. 962 (c) 4th ed.; and Coote, Mortg. 802 (^) 
6th ed. 

This 8. appears to give a specific right to have a transfer to a 
nominee, and therefore no other person besides the mortgagee who is 
required to transfer need be a defendant. The nominee takes the risk 
of settling the account of what is due. If other mortgagees prior to 
the plaintifif are required to be defendants an offer must be made to 
redeem them also, and then the principal object of the enactment, 
namely, to buy out a mortgagee who insists on foreclosure or sale, is 
tiot attained. 

The effect of this s. taken with s. 12 of the C. A., 1882, seems to be 
to put an end to the old rule that a puisne incumbrancer, though 
entitled to redeem those above him, cannot do so wirhout foreclosing 
those below him : see Hamshottom v. WalliSj 6 L. J. N. S. Ch. 92 ; 
Modes V. Buckland, 16 Beav. 212 ; Teevan v. Smith, 20 Ch. D. 724, 
729 ; Fisher on Mortgages, 4th ed., 715 ; and to deprive a first mort- 
gagee of his right to retain his security unless the estate is to be 
entirely cleared of its incumbrances from first to last. 

The mode of enforcing the right given by this s. will be (1) by an 
action to redeem, in which the mortgagee will be directed to transfer 
instead of re-conveying, and on refusal there will be the same remedy 
as on refusal to re-convey ; (2) in case of a sale, by payment of the 
amount of the incumbrance into Court under s. 5, when on refusal to 
transfer a vesting order can be made under that s. This s. is retro- 
spective. 

Though a first mortgagee may transfer he must not join in convey- 
ing, so as to defeat a second mortgage of which he has notice, otherwise 
he will be liable to the second mortgagee to the extent of the balance 
of the purchase-mpney: West London Commercial B. v. Bdiancc 
Build. Soc, 27 Ch. D. 187, 29 ib. 954^ 
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16. — (1.) A mortgagor, as long as his right to redeem ss. 16, 17. 
subsists, shall, by virtue of this Act, be entitled from moetgagbs. 
tioie to time, at reasonable times, on his request, and at ~* 
his own cost, and on |>ayment of the mortgagee's costs mortgAKor to 
and expenses in this behalf, to inspect and make copies |j31^^^^^^* 
or abstracts of or extracts from the documents of title 
relating to the mortgaged property in the custody or 
power of the mortgagee. 

(2) This section applies only to mortgages made after 
the commencement of this Act, and shall have effect 
notwithstanding any stipulation to the contrary. 

See first n. to s. 15 (3). 

17. — (1.) A mortgagor seeking to redeem any one RestrictioQ on 
mortgage, shall, by virtue of this Act, be entitled to do orrortgS- 
so, without paying any money due under any separate 
mortgage made by him, or by any person through whom 
be claims, on property other than that comprised in the 
mortgage which he seeks to redeem. 

(2.) This section applies only if and as far as a contrary 
intention is not expressed in the mortgage deeds or one 
of them. 

(3.) This se.^tion applies only where the mortgages or 
one of them are or is made after the commencement of 
this Act. 

As to the decisious aflectcd by this s., see Coote, Mortg. ch. 68, Cases affected. 
5th td. 

The words ** seeking to redeem " are general, and apply to the case Equity of 
of a mortgagor or subsequent incumbrancer giving notice to pay ofif redemption 
as well as to the case of a redemption suit, or of a payment under an ^''^®^'®^* 
order iu a foreclosiure suit. Thus in the absence of agreement to the 
contrary, an equity of redemption arises in the mortgngor free from the 
right to consolidate. He is put in the same pjbition as if he were 
another mortgagor, consequently the surplus proceeds of a sale (b. 21 
(3)) under one security cannot be applied to make good the deficiency 
of another fcecurity. 

Under this s. consolidation of mortgages can only arise by express How consolida- 
CODtTBct^ It does not in terms repeal any previously existing rule of *»»" ^^J ■*»!! 
law, but it confers on the mortgagor a right in opi^osition to a previously '^ ^^* 
existing rule, aud at the same time permits him to waive that right by 
contract. The result, it is conceived, is to substitute cunsuliiiaiion by 
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SS. 17, 18. contract of the parties ia place of consolidation by rules of equity, so 
' — that where a contract is not effectual the right to consolidate does not 

^ ' arise. The contract in effect gives, in certain cases, a further charge 

on other property, and is effectual only where the further charge would 

In what cases \)q effectual. Thus if A. purchase the equity of redemption of two 

ere wi be estates, each from a different vendor, each estate being mortgaged to 

tioQ. the same mortgagee, neither vendor was ever m a position to give a 

further charge on the other estate to his mortgagee, and there can be 

no consolidation of the two mortgages. 

Costs of fore- The costs of an action to foreclose two estates separately mortgaged 

closure uf two to the Same mortgagee by the same mortgagor to secure separato 

separate mort- gmjjg^ must be apportioned rateably bttween the two properties : De 

Caux V. Skipper, 31 Gh. D. 635, overruling Clapham v. Andrews, 
27 Ch. D. 679. 
LIfect of subs. The effect of subs. 3 is to reserve to a mortgage made before the 
^* commencement of the Act its old right in equity to become consoli- 

dated with another mortgage, also made before the conmiencement of 
the Act. 

In ordinary cases the mortgagee will be content to rely on the one 
security taken by him as being sufficient, and will not reserve the right 
to consolidate. In special cases, as loans to builders, where it is in- 
tended to make numerous advances, the right to consolidate will be 
reserved. Where the contract is for a single loan on specific property, 
there can be no more obligation on the solicitor of the vendor to obtain 
a further charge on other property contingent merely on its becoming 
vested in his client as mortgagee, than to take a charge on all other 
present and future property of the mortgagor. 



possession. 



Leases, JjCClSeS, 

Leasing powers 18. — (1.) A mortgagor of land while in possession 
an^of mort-' shall, as against every incumbrancer, have, by virtue of 
gagee in this Act, power to make from time to time any such 

lease of the mortgaged land, or any part thereof, as is in 

this section described and authorized. 

It would seem that the lease mny include reasonable rights of light| 
&c., over adjoining land : WUeoti v. Queen^s Club, W. N. 1891, 133. 

(2.) A mortgagee of land while in possession shall, ar 
against all prior incumbrancers, if any, and as agains- 
the mortgagor, have, by virtue of this Act, power U 
make from time to time any such lease as aforesaid. 

The prior incumbrancers mentioned in this subs, are those becom*- 
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ing such after the commencement of the Act, bat by agreemeut incum- S. 18. 

bruicers who became auch previously may be included (see sube. 16). 



(3.) The leases which this section authorizes are — Zm««s, 

(L) An agricultural or occupation lease for any term 

not exceeding twenty-one years ; and 
(iL) A building lease for any term not exceeding 

ninety-nine years. 

See definition of building lease, s. 2 (x.). 

A miniog leat^e is not authorized by this s., as it involves an abstrac- As to mioiBg 
tion of part of the security, but it can be brought within this s. by leiiM. 
agreement (see subs. 14). 

(4«) Every person making a lease under this section 
may execute and do all assurances and things necessary 
or proper in that behalf. 

(5.) Every such lease shall be made to take effect in 
possession not later than twelve months after its date. 

A grant of a new lease to the lessee in possession under an existing what is a 
lease operates as a surrender in law of the existiog lease, and is there- lease in 
fore (if no underleat-e be subsisting) a lease in possession : Sugd. on po*«€»sion. 
Powr. p. 777, 8th ed. ; Farwell on Pow. p. 489). But if the existing 
lease was granted before the mortgage or granted after the mortgage' 
under this s., the mortgagor has not the legal reversion, and the con- 
currence of the mortgagee to accept the surrender seems necessary. 
In this respect the surrender of a lease of mortgaged property stands 
on a different footing from the surrender of a lease of settled land. A 
tenant for life, equitable as well as legal, of settled land, has a statutory 
power to accept a sunender (see S. L. A., 1882, s. 13 and n.). It may 
be said that, the mortgagor having puwer to grant a legal term, that 
term when granted necessarily operates as a surrender and merger of 
the term of the existing lease, but the power to grant seems to depend 
on the power to take a surrender. If there is no power to take a 
surrender, tlie l^al surrender would be liable to be set aside in equity, 
and then s. 25 (4) of the Judicature Act, 1873 (36 & 37 Vict. c. 66), 
seems to prevent legal merger, so that the new lease would not be a 
lease in possession even as regards the legal estate* 

(6.) Every such lease shall reserve the best rent that 
can reasonably be obtained, regard being had to the 
circamstances of the case, but without any fine being 
taken. 

(7.) Every such lease shall contain a covenant by the 
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8. 18. lessee for payment of the rent, and a condition of re-entry 
MoRTOAOBa. ^^ ^^® ^^^ ^^^ being paid within a time therein specified 
not exceeding thirty days. 

(8.) A counterpart of every such lease shall be executed 
by the lessee and deliyered to the lessor, of which execu- 
tion and delivery the execution of the lease by the lessor 
shall, in favour of the lessee and all persons deriving 
title under him, be sufficient evidence. 

(9.) Every such building lease shall be made in con- 
sideration of the lessee, or some person by whose direc- 
tion the lease is granted, having erected, or agreeing to 
erect within not more than five years from the date of 
the lease, buildings, new or additional, or having im- 
proved or repaired buildings, or agreeing to improve or 
repair buildings within that time, or having executed, or 
agreeing to execute, within that time, on the land leabed, 
an improvement for or in connection with building 
purposes. 

(10.) In any such building lease a peppercorn rent, or 
a nominal or other rent less than the rent ultimately 
payable, may be made payable for the first five years, or 
any less part of the term. 

The time during which a peppercorn rent is payable can be shortened : 
see subs. 13. 

(11.) In case of a lease by the mortgagor, he shall, 
within one month after making the lease, deliver to the 
mortgagee, or, where there are more than one, to the 
mortgagee first in priority, a counterpart of the lease 
duly executed by -the lessee; but the lessee shall not be 
concerned to see that this provision is complied with. 

The penalty for omitting to deliver the counterpart is that the power 
of siile becomes exercisable (see s. 20 (iii>)). The validity of the lease 
is not affected. 

(12.) A contract to make or accept a lease under this 
section may be enforced by or against every person on 
whom the lease if granted would be binding. 

(13.) This section applies only if and as far as a con- 
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trary intention is not expressed by the mortgagor and s. is. 
mortgagee in the mortgage deed, or otherwise in writing, uornlatsL 
and shall have effect subject to the terms of the mort- 
gage deed or of any such writing and to the provisions 
therein contained. 

A contrary intention (if any) will be expressed by the mortgagor 
and mortgagee in the mortgage deed, whether the mot t^ngee f zecutea 
or not. The mere acceptance by him of the security binds him, as in 
the ordinary cane of an agreement not to call in the principal money for 
a fixed term, or for reduction of interest. 

(14.) Nothing in this Act shall prevent the mortgage 
deed from reserving to or conferring on the mortgagor or 
the mortgagee, or both, any farther or other powers of 
leasing or having reference to leasing ; and any farther 
or other powers so reserved or conferred shall be exer- 
cisable, as far as may be, as if they were conferred by 
this Act, and with all the like incidents, effects, and 
conseqnences, unless a contrary intention is expressed in 
the mortgage deed* 

This subs, enables special provisions to be made as to leasing, and Si)ecial prori- 
leas^ made in accordance with such provisions will be in the same ■><">> allowed, 
position as leases authorized by this section. 

(15.) Nothing in this Act shall be construed to enable 
a mortgagor or mortgagee to make a lease for any longer 
term or on any other conditions than snch as could have 
been granted or imposed by the mortgagor, with the 
concurrence of all the incumbrancers, if this Act had not 
been passed. 

(16.) This section applies only in case of a mortgage 
made after the commencement of this Act ; but the pro- 
visions thereof, or any of them, may, by agreement in 
writing made after the commencement of this Act, between 
mortgagor and mortgagee, be applied to a mortgage made 
before the commencement of this Act, so, nevertheless, 
that any such agreement shall not prejudicially affect 
any right or interest of any mortgagee not joining in or 
itdopting the agreement* 
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This sube. enables the pToyisiouB of this s. to be applied in case of 
mortgages made before 1881. 

Under an agreement made before this Act to execute a mortgage 
LeoM», containing a power of sale and all usual clauses, the mortgagee is not 
Mortfrnire after <^^^^^1^ ^ hiiv^ the operation of this s. excluded : Nugent A RUetfB 
the Act under Contract, W. N. 1883, 147; 49 L. T. 132. 
agreement. 

(17.) The provisions of this section referring to a lease 
shall be construed to extend and apply, as far as circum- 
stances admit, to any letting, and to an agreement, 
l?hether in writing or not, for leasing or letting. 

Subs. 17, extending the provisions of this s. to agreements, whether 
in writing or not, for leasing or letting, must be read in connection 
with the Statute of Frauds (29 Car. 2, c. 3), ss. 1, 2, and with 8 & 9 
Vict. c. 106, s. 3, by the combined operation of which enactments a 
lease for three years or less may be in writing or parol, but a lease for 
more than three years must be by deed : see Woodfall, L. 8c T. 127, 
13th ed. 

The effect of the words ''so far as circumstances admit," is that 
subss. 7 and 8 as to covenant, condition of re-entry, and counterpart 
do not apply to a parol agreement, and subs. 7 as to covenant does not 
apply to an agreement in writing, except that there ought to bo the 
nearest approach to a covenant, namely an agreement to pay rent^ 

This 8. removes serious difficulties in granting leases of mortgaged 
property (see Woodfall, L. & T. 50, et aeq., 13th ed.) 

Power is given to the person in possession, whether owner or in- 
cumbrancer, to grant, or contract to grant (subs. 12), leases of the 
kind specified in subs. 3, conformable to the other provisions of this s. 
These leases will be binding on all other persons interested, and will 
confer a valid legal term, leaving a legal reversion in the mortgagee. 
The rent and the benefit of the lessee's covenants (see s. 10) will 
become annexed to the actual legal reversion, and thus the owner and 
incumbrancers will be in the same position as if they had all joined in 
granting the lease (see Qreenaway v. Bart, 14 0. B. 340). The actual 
legal reversioner will have the same remedies as to recovery of rent, 
suing on covenants, and re-entry for condition broken, and be in the 
same position as if he had granted the term, and will be entitled to the 
-counterpart under subs. 8 or 11 as the ca<»e may be. The lessee will 
also, to the extent of covenants or provisions in his favour authorized 
by law (see Wilson v. Queen's Club, W. N. 1891, 133), or (see subs. 14) 
by the mortgage deed, have the same rights against the actual rever- 
sioner and persons claiming under him as if he had made or joined in 
making the lease (see s. 11), 

If the mortgagor's power to lease given by this s. is excluded, then 
under a lease made by the mortgagor after the mortgage the mortgagee 
has no reversion, the covenants by the lessee are covenants in gross, 
and cannot be sued upon by the mortgagee if he forecloses or takes 
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poesessioD, nor by a purchaser from him if he flells, uoless the mort- . S. 18. 
:gagor joins in conveying : see Cuihhertson v. Irving, 6 H. & N. 135 ; 
Morton v. Woods, L. R. 3 Q. B. 658, 4 %h. 293. The only remedy of 
the mortgagee when he takes possession is to eject the lessee. Tiiis in 
most cases is not desired, and is an inadequate remedy, especially in 
ihe case of house property, where an essential part of the value of the 
reversion consists in an available remedy against the teuant on the 
covenants to paint, repair, deliver np in repair, &c. In the case of 
agricultural land also, the coveuants may be of importance if only to 
give the right to an injunction. Also if the Operation of the Act be 
excluded, acceptance of rent by the mortgagee, or by a purchaser from 
him, will constitute the lessee simply tenant from year to year at 
Common Law, without reference to the terms of the lease, unless a 
special agreement be previously made (Woodfall, L. & T. 53, 13th ed. ; 
Corbett Y. Floiffden, 25 Oh. D. 678), and in the case of agricultural 
land, will bring into operation the Agricultural Holdings Act, which 
renders necessary a year's notice expiring with a year of tenancy ; and 
in the case of such land as to a mortgagee's rights against a person 
occupying under a contract of tenancy not binding on the mortgagee, 
see Tenants Compensation Act, 1890, 53 & 54. Vict. c. 57, s. 2. On 
the other hand, if the lease be made under this s. the mortgagee on 
taking possession has his remedy for rent on the covenants (Municipal 
ifec, Building 8oc v. Smith, 22 Q. B. D. 70), and is not affected by 
any collateral agreement between the mortgagor and the lessee. 

If any restriction is to be placed on the power of the mortgagor to 
lease under this s., it should at most extend to prevent him from grant- 
ing leases either without certain desired restrictions or without the 
consent in writing of the mortgagee. The mortgagor must generally, 
to make his property available, grant leases of some kind, and it is not 
advisable to compel him to lease as equitable owner only. 

A sum due for compensation under the Agricultural Holdings Act, A^^ricultaral 
1883 (46 & 47 Vict. c. 61), in respect of a lease granted by a mortgagor Holdings Act. 
nnder this s. would not, it is conceived, be recoverable personally against 
the mortgagee, but would be only a charge on the holding as against 
him (s. 31), he being a landlord entitled to receive rents and profits in 
a *' character otherwise than for his own benefit." 



8(de; Insurance; Beoeiver; Timber. 

A conveyance by a mortgagee selling under the following power 
should, as is customary in the case of powers given by deed, ex- 
pressly refer to the power. This, however, is only necessary for the 
purpose of obtaining the benefit of s. 21 (2), which (following Lord 
Gran worth's Act, s. 13) only exempts a purchaser from the consequences 
of an irregularity when the sale is in professed exercise of the power of 
sale conferred by this Act. 

This s. only applies to mortgjiges by deed: subs. 1, 
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Where Beyend mortgngees claim tinder one mortgagee, though ia 
distinct Bums, it is conceived that all must join in the exprcitie of the 
powers conferred on a mortgagee hy this Act: see r. 2 (vi.), where 
" mortgage money " means money, t.e., the whole money secured hj 
the mortgage, and *' mortgsgoe ** (which includes the plural) must 
necessarily have a corresponding meaning ; and see Blaker v. HerU ^ 
E$$ex Walerworhs Co^ 41 Ch. D. 399 ; hut in mortgages of that kind, 
and in all other special cases, express provision should he made as to 
who is to exercise the powers (see, for this purpose, suhss. 2 aud 3 
of 8. 19). 

19. — (1.) A mortgagee, where the mortgage is made 

by deed, shall, by virtue of this Act, have the following 

powers, to the like extent as if they had been in terms 

conferred by the mortgage deed, but not further 

(namely) : 

(i.) A power, when the mortgage money has become 

due, to sell, or to concur with any other person 

in selling, the mortgaged property, or any part 

thereof, either subject to prior charges or not, 

and either together or in lots, by public auction 

or by private contract, subject to such conditions 

respecting title, or evidence of title, or other 

matter, as he (the mortgagee) thinks fit, with 

power to vary any contract for sale, and to buy 

in at an auction, or to rescind any contract for 

sale, and to re-sell, without being answerable 

for any loss occasioned thereby ; and 

As to the exercise of the power of sale conferred hy this s., the con- 
veyance and the application of the sale money, see ss. 20, 21, and as 
to the power of a mortgagee to give receipts for the sale or other money 
or securities comprised in the mortgage, see s. 22. 

As to the duty of mortgagees where the mortgaged estate is sold 
with other property, see the analogous case of the sale of trust property, 
note to s. 35. 

The statutory form in the Bills of Sale Act, 1882, does not incor- 
porate the power of sale given hy this Act: Calvert v. Thomca^ 
19 Q. B. D. 204; nor does the power of sale apply in the case of 
dehentures given hy a joint stock company, see Bldker v. HerU^ <fee., 
Waterworhi Co., 41 Ch. D. 399; and as to a mortgage to a huilding society 
in the ordinary form, see Re Thompeon and Holt, 44 Ch. D. 492. 

The words in suhs. 1 " or any part thereof" do not authorise a sale 
of trade machinery separately from the land : Be TcUes, Batchtidor v. 
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YcUeSy 38 Cli. D. 112. It would seem to follow that mines could not S. 19. 

be soltl separately from suiface, nor an casement granted : see Dayrdl v. 

Evare, 12 A. & E. 356. Mortgages. 

Sale; Inswr^ 

(ii.) A power, at any time after the date of the mort- ^^^j^^^^ 
gage deed, to insure and keep insured against 
loss or damage by fire any building, or any 
effects or property of an insurable nature, 
whether affixed to the freehold or not, being or 
forming part of the mortgaged property, and 
the premiums paid for any such insurance shall 
be a charge on the mortgaged property, in 
addition to the mortgage money, and with the 
same priority, and with interest at the same 
rate, as the mortgage money ; and 

Under this subs, the mortgagee will be justified in insuring, unless When mort- 
the mortgagor shews by delivering receipt for premium, or otherwise, f?*g®« ™»y 
that a proper insurance is maintained. inaure. 

As to the amount and application of the insurance money and the 
cases in which the mortgagee is not by this Act authorized to insure, 
see 8a ^Q. 

As to the law before the Act, see Dobaon v. Land, 8 Ha. 216, and 
23 & 24 Tict. c. 145, s. 11 (2). 

(iii.) A power, when the mortgage money has become 
due, to appoint a receiver of the income of the 
mortgaged property, or of any part thereof; 
and 

Aa to the appointment, powers, &c of a receiver, see s. 24. 

(iv.) A power, while the mortgagee is in possession, to 
cut and sell timber and other trees ripe for 
cutting, and not planted or left standing for 
shelter or ornament, or to contract for any such 
cutting and sale, to be completed within any 
time not exceeding twelve months from the 
making of the contract. 

On this subs., see Batcheldor v. Yates, 38 Ch. D. at pp. 117, 129. 

It is conceived that proceeds of the sale of timber will be rents and Proceeds of 
profitji, and need not be treated as at once applied (like proceeds of wile timber. 
of the inheritance, see Thompson v. Hudson^ 10 £q. 497) in discharge 

F 
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of interest and costs, and then of principal, on taking the account 
against the mortgagee. As to the mo<ie of taking such account, see 
Union Bank of London v. Ingram, 16 Ch. D. 53. 

(2.) The provisions of this Act relating to the fore- 
going powers, comprised either in this section, or in any 
subsequent section, regulating the exercise of those 
powers, may be varied or extended by the mortgage deed, 
and, as so varied or extended, shall, as far as may be, 
operate in the like manner and with all the like incidents, 
effects, and consequences, as if such variations or ex- 
tensions were contained in this Act. 

(3.) This section applies only if and as far as a contrary 
intention is not expressed in the mortgage deed, and 
shall have effect subject to the terms of the mortgage 
deed and to the provisions therein contained. 

(4.) This section applies only where the mortgage 
deed is executed after the commencement of this Act. 

This section replaces Part II. of Lord Cran worth's Act, 23 & 24 Vict, 
c. 145, which is repealed (see second schedule to this Act, Part III.), 
and gives the more complete and extensive powers now usually inserted 
in mortgage deeds. Lord Cranworth's Act only applied to heredita- 
ments. This s. applies to ** proj^erty " generally, which word includes 
all real and personal estate, choses in action, and every right or interest 
which is capahle of being mortgaged : see s. 2 (1). 

The mortgage deed may extend or restrict the powers given by this 
Act, and the extended or restricted powers have effect under subs. 2, 
as if conferred by this Act. 

20. — A mortgagee shall not exercise the power of sale 
conferred by this Act unless and until — 

(i.) Notice requiring payment of the mortgage money 
has been served on the mortgagor or one of 
several mortgagors, and default has been made 
in payment of the mortgage money, or of part 
thereof, for three months after such service ; or 

As to giving notice, see s. 67. 

Where a first mortgage contained a power of sale with a proviso that 
the power should not be exercised without giving notice to the mort- 
gagor or his assigns, the mortgagee having received notice of a second 
mortgage was held liable in damages to the second mortgagee for not 
giving him notice before selling (Iloole v. Smith, 17 Ch. D. 434), and 
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notice to the mortgagor alone was held insufficient, but it was not S. 20. 
decided whether notice to the second mortgagee alone would have been .. ~~^ 
sufficient. It is conceived that the mortgagor is not entitled to burden ^_^ 

his mortgagee with more than one notice, at least where it is to be ScUe; Iiuut' 
given to the mortgagor or his assigns. As " mortgagor " includes " any <Moe; Receiver; 
persun entitleil to redeem according to his estate, interest, or right in J-^rnber, 
the mortgaged property," the expression " one of several mortgagors " 
means, it is conceived, " one of the several persons entitled, &c., accord- 
ing to his estatf," &c., and that it is sufficient if notice of sale be given 
to the first subsequent incumbrancer who has given notice of his 
security to the mortgagee who sells. ' 

Where an immediate power of sale is desired without notice and Mode of 
without the other restrictions in this s., the proper course will be excluding this 
to agree that the mortgagee shall have the power of sale conferred by "' 
this Act, but without the restrictions on the exercise thereof imposed 
by this 8. 

" Month " in this Act means calendar month : 13 & 14 Vict. c. 21, Month means 
8. 4 ; the Interpretation Act, 1889 (52 & 53 Vict. c. 63), s. 3. Where calendar 
the months are broken the computation of a calendar month com- 
mences from a given day in one mouth to the day with the corresponding 
namber in the ensuing month: Freeman v. Read, 11 W. R. 802. 
The first day is excluded : Toung v. Higgon, 6 M. & W. 49 ; Be 
RaUvxiy Sleepers Supply Co,, 29 Gh. D. 204. 

(ii.) Some interest under the mortgage is in arrear 
and unpaid for two months after becoming 
due; or 

Where there is no covenant for payment of interest, after the Interest where 
principal becomes due, there would still, it would seem, be interest no covenant, 
accruing, at the old rate, '' under the mortgage " as *' redemption 
money " : see Cook v. Fowler, L. R. 7 H. L. 27 ; Re Roberts, 14 Ch. D. 
49 (per Cotton, L. J. at p. 52) ; QordUlo v. Weguelir^ 5 Ch. D. 287, at 
pp. 297, 301-2 ; Re Frishy, 43 Ch. D. 106 (see remarks of Fry, L. J., 
at p. 114). Such interest accrues due from day to day, and **some 
interest " would, it is conceived, be '* in arrear and unpaid " under this 
gub9. at any time when no interest had been paid for more than two 
months. 

(iii.) There has been a breach of some provision con- 
tained in the mortgage deed or in this Act, and 
on the part of the mortgagor, or of some person 
concurring in making the mortgage, to be ob- 
served or performed^ other than and besides a 
covenant for payment of the mortgage money 
or interest thereon. 

Under this subs, the power of sale arises on breach of a provision 
which the mortgagor ought to observe, as for instance, in a mortgage 

F 2 
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SS. 20, 21. of a life interest and policy of assurance, on a breach of the covenant 

. as to keeping the policy on foot, or such a statutory provision as in 

M0RT8A0E8. .^ 18 (11.) atoTe. 

&xle; Insnr' 

°^>nA€r'^* 21, — (1.) A mortgagee exercising the power of sale 
Conveyance, Conferred by this Act shall have power, by deed, to 
receipt, &c., on coRvey the property sold, for such estate and interest 

therein as is the subject of the mortgage, freed from all 
estates, interests, aud rights to which the mortgage has 
priority, but subject to all estates, interests, and rights 
which have priority to the mortgage ; except that, in the 
case of copyhold or customary land, the legal right to 
admittance shall not pass by a deed under this section, 
unless the deed is su£5cient otherwise by law, or is 
su£Bcient by custom in that behalf. 

Mode of exer- Under this s. the mortgagee will proceed exactly as under the 
cising power ordinary i)ower of sale in a dted. He will convey the freeholds and 
of sale. ^igQ ^j^y customary freeholds passing hy deed and admittance, and also 

his equity in copyholds hy deed. As to copyholds passing hy surrender 
and admittance, if he has a surrender, or if the mortgage was made by 
a tenant for life, or a person having the powers of a tenant for life, 
under S. L. A., 1882, s. 20, he will be admitted and surrender to the 
purchaser. If he has no surrender, and the mortgage was not made 
under that Act, the legal estate must be obtained by vesting order or 
otherwise as before the Act. 
Mere surrender A mere surrender of copyholds by way of mortgage, if not under seal, 
gives no power confers no power to sell, and it may be a question whether a deed con- 
holds ^^^^' taining a mere covenant to surrender would confer the power, but a 

covenant to convey freeholds would confer the power, aud a covenant 
Declaration of to surrender copyholds is a similar covenant to convey. In order 
trust by mort- clearly to give the power the deed should contain an express charge 
^^oDvhdds** (which is included in the expression "mortgage," see s. 2 (vi.)), and 

also a declaration that the mortgagor holds the copyholds in trust 
for the mortgagee, so as to enable a vesting order to be obtained if 
required. 
And as to A similar declaration of trust of a term in leaseholds should be con- 

leaseholds, tained in a mortgage by demise. 

Power to con- Under s. 15 of Lord GiunwortVs Act (23 & 24 Vict. c. 145) it has 

vey under Lord i^q held in Eiatt v. Eillman, 19 W. K. 694, that a mortgagee by 

Cranworth s gub-demise of leaseholds could assign the whole of the original term, 

and in Solomon & Meagher* i Contractt 40 Ch. D. 508, that an equitable 

mortgagee, selling after 1881 under that Act, could convey the legal 

Power nnder estate. This s. confers no such power (ffodson d: Bbives' Contract, 35 

this Act. Ch. D. 668), but it can be conferred by means of an irrevocable power 

of attorney under C. A., 1882, s. 8, which remains in force notwith- 
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standing the death of the principal, but ceases on the death of the S. 21. 
attoroey. ,, ~~~^ 

MORTaAOBS. 

(2.) Where a conyeyance is made in professed exercise SaU; insur- 
of the power of sale conferred by this Act, the title of *^,.^^'*' 
the purchaser shall not be impeachable on the ground 
that no case had arisen to authorize the sale, or that due 
notice was not given, or that the power was otherwise 
improperly or irregularly exercised; but any person 
damnified by an unauthorized, or improper, or irregular 
exercise of the power shall have his remedy in damages 
against the person exercising the power. 

See Dicker v. Angerstein^ 3 Ch. D. 600. 

This Bube. will not prot<ct a purchaser buying with actual know- 
ledge that the requisite notice was not ^iven: Parkinson v. Uanhury^ 
1 Dr. & Sm. 143 ; Sdwyn v. Garfit, 38 Cb. D. 273 ; Be Thompton and 
HoU, 44 Ch. D. 492. 

(3.) The money which is received by the mortgagee, 
arising from the sale, after discharge of prior incum- 
brances to which the sale is not made subject, if any, or 
after payment into Court under this Act of a sum to 
meet any prior incumbrance, shall be held by him in 
trust to be applied Jby him, first, in payment of all costs, 
charges, and expenses, properly incurred by him, as 
incident to the sale or any attempted sale, or otherwise ; 
and secondly, in discharge of the mortgage money, 
interest, and costs, and other money, if any, due under 
the mortgage ; and the residue of the money so received 
shall be paid to the person entitled to the mortgaged 
property, or authorized to give receipts for the proceeds 
of the sale thereof. 

Under this subs, the mortgagee is authorized not merely to discharge As to paying 
prior incumbrances, but to pay in the sum  required under s. 5 to be P"®' charges, 
paid into Court to answer them. He can then sell free from incum- 
brances. The last words of this subs, include a subsequent incum- Surplus to 
brancer (s. 22), to whom therefore a mortgagee may pay any surplus, subsequent in- 

The mortgagee must, however, take care that he pays the residue to 
the right person : see W. London Commercial B, v. Reliance Bg, Soc., "y ® payment 
27 Ch. D. 187, 29 ih. 954. This a liability which as trustee of the ° *°^^ ^' 
residue he cannot avoid, but in a doubtful case he can pay the money 
into Court, or invest it for the benefit of the persons entitled : Charles 
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SS. 21, 22. 
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y. Jones, 35 Cb. D. 544, 550 ; otherwise, he must pay interest thereon 
at 4 p. c. (see that case). 

And as to claims to surpUis of sale money being Statute barred or 
not, see Banner v. Berridge, 18 Ch. D. 254, pi>. 260-70. 

(4.) The power of sale conferred by this Act may be 
exercised by any person for the time being entitled to 
receive and give a discharge for the mortgage money. 

(5.) The power of sale conferred by this Act shall not 
affect the right of foreclosure. 

(6.) The mortgagee, his executors, administrators, or 
assigns, shall not be answerable for any involuntary loss 
happening in or about the exercise or execution of the 
power of sale conferred by this Act or of any trust con- 
nected therewith. 

A mortgagee, though, in selling, he hns his duties towards his 
mortgagor, is not a trustee for sale : see Warner v. Jacob, 20 Ch. D. 
220 ; Tomlin v. Luce, 41 Ch. D. 573, 43 Ch. D. 191 ; Farrar v. 
Farran, Limited, 40 Ch. D. pp. 410-11. 

(7.) At any time after the power of sale conferred by 
this Act has become exercisable, the person entitled to 
exercise the same may demand and recover from any 
person, other than a person having in the mortgaged 
property an estate, interest, or right in priority to the 
mortgage, all the deeds and documents relating to the 
property, or to the title thereto, which a purchaser under 
the power of sale would be entitled to demand and 
recover from him. 

A mortgagee exercising his power of sale can, under s. 5, pay into 
Court the amount required to answer prior incumbrances. On a sale 
by a second or subsequent mortgagee, being a person entitled to redeem 
(see definition of mortgagor, s. 2 (vi.) ), he can, as against a prior mort- 
gagee, under deed subsequent to 1881, obtain production of the title 
deeds so as to shew the title; and having made the proper payments 
under s. 5 to answer all prior incumbrancers, he is entitled under this 
subs, to recover the title deeds from tlie first mortgagee, who would 
then be a bare trustee of tlie legal estate. 

22. — (1.) The receipt in writing of a mortgagee shall 
be a sufficient discharge for any money arising under the 
power of sale conferred by this Act, or for any money or 
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secnrities comprised in his mortgage, or arising there- ss. 22, 23. 

nnder ; and a person paying or transferring the same to mortoages. 

the mortgagee shall not be concerned to inquire whether 

any money remains due under the mortgage. once -/Receiver; 

Timber, 
The receipt of the mortgagee is a complete protection to a bond fide Mortgagee's 
purchaser without notice, even though the security should prove to receipt valid 
have been satisfied (Dicker v. Angerstein, 3 Ch. D. 600). riT^MtiXd" 

(2,) Money received by a mortgagee under his mort- 
gage or from the proceeds of securities comprised in his 
mortgage shall be applied in like manner as in this Act 
directed respecting money received by him arising from 
a sale under the power of sale conferred by this Act ; but 
with this variation, that the costs, charges, and expenses 
payable shall include the costs, charges^ and expenses 
properly incurred of recovering and receiviug the money 
or securities, and of conversion of securities into money, 
instead of those incident to sale. 

This s. enables a mortgagee to give a discharge, not only for money Mortgagee's 
arising by sale, but also for money or securities assigned by the mort- '^ceipt for 
gage or arising thereunder; for instance, to give a receipt for the monev^ami 
surplus on a sale by a prior mortgagee, or in case of a mortgage of a securities. 
policy or of a reversionary interest in stock, to give a receipt for the 
policy money or for the stock, and to apply the money in discharge of 
the debt and costs, and in case of stock, to sell the stock for that 
purpose. 

23. — (1.) The amount of an insurance effected by a Amount and 
mortgagee against loss or damage by fire under the fn^ur^*e^°^ 
power in that behalf conferred by this Act shall not money. 
exceed the amount specified in the mortgage deed, or, 
if no amount is therein specified, then shall not exceed 
two third parts of the amount that would be required, in 
case of total destruction, to restore the property insured. 

(2.) An insurance shall not, under the power conferred 
by this Act, be effected by a mortgagee in any of the 
following cases (namely) : 

(i.) Where there is a declaration in the mortgage 
deed that no insurance is required : 

(ii.) Where an insurance is kept up by or on behalf of 
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the mortgagor in accordance with the mortgage 
deed: 
(iii.) Where the mortgage deed contains no stipula- 
tion respecting insurance, and an insurance is 
kept up by or on behalf of the mortgagor, to 
the amount in which the mortgagee is, by this 
Act, authorized to insure. 
(3.) All money receiyed on an insurance effected under 
the mortgage deed or under this Act shall, if the mort- 
gagee so requires, be applied by the mortgagor in making 
good the loss or damage in respect of which the money 
is received. 

(4.) Without prejudice to any obligation to the con- 
trary imposed 'by law, or by special contract, a mortgagee 
may require that all money received on an insurance be 
applied in or towards discharge of the money due under 
his mortgage. 

Under 14 Geo. 3, c. 78, s. 83, insurance money on houses and build- 
ings must at the request of any person interested, or may, in cases of 
suspicion, be applie<l in reinstating them : see Ex parte Gardy, 4 D. J. 
& S. 477 ; Bayner v. Preston, 18 Ch. D. 1 (pp. 7, 15) ; Castdlain v. 
Preston, 11 Q. B. D. 380. 

24. — (1.) A mortgagee entitled to appoint a receiver 
under the power in that behalf conferred by this Act 
shall not appoint a receiver until he has become entitled 
to exercise the power of sale conferred by this Act, but 
may then, by writing under his hand, appoint such person 
as he thinks fit to be receiver. 

(2.) The receiver shall be deemed to be the agent 
of the mortgagor ; and the mortgagor shall be solely 
responsible for the receiver's acts or defaults, unless the 
mortgage deed otherwise provides. 

(3.) The receiver shall have power to demand and 
recover all the income of the property of which he is 
appointed receiver, by action, distress, or otherwise, in 
the name either of the mortgagor or of the mortgagee, 
to the full extent of the estate or interest which the mort- 
gagor could dispose of, and to give effectual receipts, 
accord ingly, for the same. 
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UDder this subs, the receiver acts subject to the rights of any prior S. 24. 
mor^gee and to the powers of his receiver (see n. to subs. 8). ., 

UORTOAOES. 

(4.) A person paying money to the receiver shall not ^^7"^,^ 
be concerned to inquire whether any case has happened ancejReoeiver; 
to authorize the receiver to act. 

(5.) The receiver may be removed, and a new receiver 
may be appointed, from time to time by the mortgagee 
by writing under his hand. 

(6.) The receiver shall be entitled to retain out of any 
money received by him, for his remuneration, and in 
satisfaction of all costs, charges, and expenses incurred 
by him as receiver, a commission at such rate, not ex- 
ceeding five per centum on the gross amount of all 
money received, as is specified in his appointment, and if 
no rate is so specified, then at the rate of five per centum 
on that gross amount, or at such higher rate as the Court 
thinks fit to allow, on application made by him for that 
purpose. 

(7.) The receiver shall, if so directed in writing by 
the mortgagee, insure and keep insured against loss or 
damage by fire, out of the money received by him, any 
building, effects, or property comprised in the mortgage, 
whether affixed to the freehold or not, being of an insur- 
able nature. 

(8.) The receiver shall apply all money received by 
him as follows (namely) : 
(L) In discharge of all rents, taxes, rates, and out- 
goings whatever affecting the mortgaged pro- 
perty; and 
(ii.) In keeping down all annual sums or other pay- 
ments, and the interest on all principal sums, 
having priority to the mortgage in right whereof 
he is receiver ; and 
(iii.) In payment of his commission, and of the pre- 
miums on fire, life, or other insurances, if any, 
properly payable under the mortgage deed or 
under this Act, and the cost of executing neces- 
sary or proper repairs directed in writing by the 
mortgagee; and 
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The power to apiwint a receiver is by b. 19 given to the mortgagee 
to the like extent as if in terms conferred by the mortgage deed. The 
receiver of a second or subsequent mortgagee will therefore (see subs. 3 
of this s.) be liable to be superseded by the receiver of a prior mort- 
gagee when appointed, but the receiver for the time being, whether 
under a first or any subsequent mortgage, will, it is conceived, have 
under subss. 3 and 4 i)ower to recover and give a legal discharge for 
rent. To prove that the person appointing the receiver is actually a 
mortgagee, the mortgage deed must be produced. Where it is desired 
to avoid this, a counterpart of the mortgage may be taken. As mort- 
gage deeds will in future be short, the cost of a counterpart will be 
much less than that of the old receivership deed. 

Any necessary or proper repairs which a mortgagee could not himself 
make, unless expressly authorized, without incurring the liability uf a 
mortgagee in possession, may be made by the receiver, if directed in 
writing by the mortgagee under subs. 8 (iii.)« 

When a receiver under this Act has been appointed the Court will 
restrain the mortgagor from distraining for rent, even, it seems, though 
the receiver be negligent : Bayly v. Went, W. N. 1884, 197. When 
an action is pending tlie receiver should be appointed by the Court, 
and not under this Act : Tillett v. A'lojon, 25 Ch. D. 238 ; and sec i?e 
Henry Pound, Son & Ilutchins, 42 Ch. D. 402, 415. 

Where there is no covenant for payment of interest after the principal 
is due, as to what is '^ the interest accruing due,** see n. to s. 20 (ii.)» 
iuprh. 



Action respecting Mortgage, 
25. — (1.) Any person entitled to redeem mortgaged 



Action respect' 
ing mortgage. 

Sale of mort- 

fnaction^for property may have a judgment or order for sale instead 
foreclosure, &c. ^f foj. redemption in an action brought by him either 

for redemption alone, or for sale alone, or for sale or 

redemption, in the alternative. 

(2.) In any action, whether for foreclosure, or for 

redemption, or for sale, or for the raising and payment 

in any manner of mortgage money, the Court, on the 
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request of the mortgagee^ or of any person interested s. 25. 
either in the mortgage money or in the right of re- mortoaobb. 

demotion, and notwithstandins: the dissent of any other 

person, and notwithstanding that the mortgagee or any i^j mortgaje, 

person so interested does not appear in the action, and 

without allowing any time for redemption or for payment 

of any mortgage money, may, if it thinks fit, direct' a 

sale of the mortgaged property, on such terms as it 

thinks fit, inclading, if it thinks fit, the deposit in Court 

of a reasonable sum, fixed by the Court, to meet the 

expenses of sale and to secure performance of the 

terms. 

(3.) But, in an action brought by a person interested 
in the right of redemption and seeking a sale, the Court 
may, on the application of any defendant, direct the 
plaintiff to give such security for costs as the Court 
thinks fit, and may give the conduct of the sale to any 
defendant, and may give such directions as it thinks fit 
respecting the costs of the defendants or any of them. 

(4.) In any case within this section the Court may, if 
it thinks fit, direct a sale without previously determining 
the priorities of incumbrancers. 

(5.) This section applies to actions brought either 
before or after the commencement of this Act. 

(6.) The enactment described in Part II. of the Second 
Schedule to this Act is hereby repealed. 

(7.) This section does not extend to Ireland. 

As to this s., see observations on s. 5. 

The result of decisions (see Morgan's Chancery Acta, 196, 197, 5th 15 & 16 Vict. 
ed.) was to give a very limited operation to s. 48 of 15 & 16 Vict c. 86, c. 86, 8. 48. 
now repealed (see second schedule, Part XL), and replaced by this s. 

An order for sale may be made under this s. in a foi^eclosure or Orders for sale 
redemption action at any time before the action is concluded by a fore- ^nder this s. 
closure absolute : Union B, of L, v. Ingram^ 20 Ch. D. 463 (mort- 
gagee's request: security insufficient); on an interlocutory application 
before trial of the action ; Woolley v. Colman, 21 ib, 169 (mortgagor's 
request); or even on the motion for foreclosure absolute where a 
summons for further time has been previously taken out : Wtston v. 
Davidson, W. N. 1882, 28 (raort;:agor's request). 

An order for sale still usually directs the sale to be made, as before 
this Act (see Seton, Decrees, 1396, 802, 4th cd.), subject to the incum- 
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brances of such of the incumbranoers (not being partie^ as do not 
consent. But the sum to meet their charc^es can be paid into Court 
under s. 5. Any whose charges cannot be so provided for must be 
made parties. 

The owner of, or any incumbrancer on, an incumbered estate can 
under this s. bring an action for sale and application of the proceetis 
(ftee note to s. 5), but before commencing an action for redemption or 
sale he should be certain that he can provide the requisite deposit or 
security for costs, otherwise he may find himself foreclosed. 

If the mortgagee asks for a sale under this s., the course of proceeding 
will be much the same as before the Act in a similar case. If the mort- 
gagor asks for a sale instead of being foreclosed as defendant, or bound 
to redeem as pUintifif, the course of proceeding is new. In Wbclley v. 
Cclmany 21 Ch. D. 169, the owner of the equity of redemption was 
plaintiff, the property being subject to several mortgages. A sale was 
directed at a reserve price sufficient to pay the two first mortgagees, 
who opposed a sale, and with the assent of the subsequent mortgagees 
the conduct of the sile was given to the mortgagor, who was ordered 
to give security for the costs of it. Where the mortgagor was defen- 
dant, and had the conduct of the sale, he was not ordered to give 
security for costs : Davies v. Wright^ 32 Ch. D. 220. In both these 
cases the sale was allowed to be made out of Court, but the proceeds 
were directed to be paid into Court. In Wade v. Wil$<m, 22 Ch. D. 
235, a foreclosure action, in which one of the defendants, the mortgagor, 
did not appear, and the other, the second mortgagee, made default in 
pleading, the usual account was directed, and then, after one month 
from the certificate (see Oreen v. Biggs, ubi infra), a sale of a sufficient 
part of the property to pay the amount found due to the plaintiff. In 
Oldham v. Stringer, W. N. 1884, 235, 33 W. R. 261, there was a 
deposit of deeds without any memorandum, and a sale was ordered 
instead of foreclosure (mortgagee's request ; security insufficient). A 
sale was ordered also in Chreen v. Biggs, W. N. 1885, 128, and in 
Janes v. Harris, W. N. 1887, 10 (in each case of sale at mortgagee's 
request; three months allowed from certificate), but was refused in 
Merchant Banking Co, v. London and ffanseatic Bank, W. N. 1886, 5, 
65 L. J. Ch. 479 (mortgagor's request ; but sale, at a reserve price to 
cover the mortgage debt, was likely to be abortive); Hopkinson v. 
Miers, 34 Sol. J. 128 (mortgagee's request ; but no evidence of security 
being insufficient ; and the property was part of a family estate) ; and 
Smithett V. Ilesketh^ 44 Ch. D. 161 at p. 163 (mortgagor's request; no 
evidence of value of the property). 



Statutory 
mortqaoe. 
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v.— Statutory Mortgage. 

26, — (1.) A mortgage of freehold or leasehold land 
may be made by a deed expressed to be made by way of 
statutory mortgage, being in the form given in Part I. 



CONVEYANCING AND LAW OF PROPERTY ACT, 1881. 77 

of the Third Schedule to this Act, with snch yariatioDS ss. 26, 27. 
and additions, if any, as circumstances may require, and BrkrvTour 
the provisions of this section shall apply thereto. Mortoaoe. 

(2.) There shall be deemed to be included, and there 
shall by virtue of this Act be implied, in the mortgage 
deed — 

First, a covenant with the mortgagee by the person 
expressed therein to convey as mortgagor to the effect 
following (namely) : 

That the mortgagor will, on the stated day, pay to the 
mortgagee the stated mortgage money, with interest 
thereon in the meantime, at the stated rate, and 
will thereafter, if and as long as the mortgage 
money or any part thereof remains unpaid, pay to 
the mortgagee interest thereon, or on the unpaid 
part thereof, at the stated rate, by equal half-yearly 
payments, the first thereof to be made at the end of 
six calendar months from the day stated for pay- 
ment of the mortgage money. 
Secondly, a proviso to the effect following (namely) : 
That if the mortgagor, on the stated day, pays to the 
mortgagee the stated mortgage money, with interest 
thereon in the meantime, at the stated rate, the 
mortgagee at any time thereafter, at the request 
and cost of the mortgagor, shall re-convey the 
mortgaged property to the mortgagor or as he shall 
direct. 
27. — (1.) A transfer of a statutory mortgage may be Forms of 
made by a deed expressed to be made by way of statutory transferer 
transfer of mortgage, being in such one of the three forms mortgage ia 
(A-) and (B.) and (C.) given in Part 11. of the Third ''^'^''*'' 
Schedule to this Act as may be appropriate to the case, 
with such variations and additions, if any, as circum- 
stances may require, and the provisions of this section 
shall apply thereto. 

(2.) In whichever of those three forms the deed of 

transfer is made, it shall have effect as follows (namely) : 

(i.) There shall become vested in the person to whom 

the benefit of the mortgage is expressed to be transferred. 



i 
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s. 27. who with his executors, administrators and assigns, is 
Statutory hereafter in this section designated the transferee, the 
MoRTQAGB. right to demand, sue for, recover, and give receipts for 
the mortgage money, or the unpaid part thereof, and the 
interest then due, if any, and thenceforth to become due 
thereon, and the benefit of all securities for the same, 
and the benefit of, and the right to sue on all covenants 
with the mortgagee, and the right to exercise all powers 
of the mortgagee : 

(ii.) All the estate and interest, subject to redemption, 
of the mortgagee in the mortgaged land shall vest in 
the transferee, subject to redemption. 

(3.) If the deed of transfer is made in the form (B.), 

there shall also be deemed to be included, and there 

shall by virtue of this Act be implied therein, a covenant 

with the transferee by the person expressed to join 

therein as covenantor to the effect following (namely) : 

That the covenantor will, on the next of the days by 

the mortgage deed fixed for payment of interest, 

pay to the transferee the stated mortgage money, 

or so much thereof as then remains unpaid, with 

interest thereon, or on the unpaid part thereof, in 

the meantime, at the rate stated in the mortgage 

deed ; and will thereafter, as long as the mortgage 

money, or any part thereof, remains unpaid, pay to 

the transferee interest on that sum, or the unpaid 

part thereof, at the same rate, on the successive 

days by the mortgage deed fixed for payment of 

interest. 

(4.) If the deed of transfer is made in the form (C), 

it shall, by virtue of this Act, operate not only as a 

statutory transfer of mortgage, but also as a statutory 

mortgage, and the provisions of this section shall have 

effect in relation thereto, accordingly ; but it shall not 

be liable to any increased stamp duty by reason only of 

its being designated a mortgage. 

A transfer of a mortgage, although further security is given, is only 
chargeable with duty ajs a transfer (33 & 34 Vict. c. 97, s. 109 ; Wale 
V. Commissioners of In. i?ev., 4 Ex. D. 270). 
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28. In a deed of statatory mortgage, or of statutory ss. 28, 29, 30. 
transfer of mortgage, where more persons than one are statutort 
expressed to convey as mortgagors, or to join as cove- Mortoaob. 
nantors, the implied covenant on their part shall be implied 
deemed to be a ioint and several covenant by them: coyejiaiits, 

•^ J ^ joint and 

and where there are more mortgagees or more trans- several. 
ferees than one, the implied covenant with them shall 
be deemed to be a covenant with them jointly, unless 
the amount secured is expressed to be secured to them 
in shares or distinct sums, in which latter case the 
implied covenant with them shall be deemed to be a 
covenant with each severally in respect to the share or 
distinct sum secured to him. 

See s. 61, ivfra. 

29. A re-conveyance of a statutory mortgage may be Form of re- 
made by a deed expressed to be made by way of statutory ^^1^^^ ^^ 
re-conveyance of mortgage, being in the form given in mortgage in 
Part III. of the Third Schedule to this Act, with such •'^'^"^'• 
variations and additions, if any, as circumstances may 
require. 

The object of ss. 26-29 is to enable morl gages, transfers of mortgage, 
and re-conveyances to be made in very short forms. The forms are 
given in the third schedule. They do not readily admit of alteration, 
and will probably be use^ only in quite simple cases, where proper 
legal advice is dispensed with. 

VI. — Thust and Mobtgage Estates on Death. trust and 

30. — (1.) Where an estate or interest of inheritance, Estates on 
or limited to the heir as special occupant, in any tene- ^^™ ' 
ments or hereditaments, corporeal or incorporeal, is Devolution of 
vested on any trust, or by way of mortgage, in any person mortgage 
solely, the same shall, on his death, notwithstanding esuteeon 
any testamentary disposition, devolve to and become 
vested in his personal representatives or representative 
from time to time, in like manner as if the same were a 
chattel real vesting in them or him ; and accordingly 
all the like powers, for one only of several joint per- 
sonal representatives, as well as for a single personal 
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representative, and for all the personal representatives 
together, to dispose of and otherwise deal with the same, 
shall belong to the deceased's personal representatives 
or representative from time to time, with all the like 
incidents, but snbject to all the like rights, equities, and 
obligations, as if the same were a chattel real vesting in 
them or him ; and, for the purposes of this section, the 
personal representatives for the time being of the de- 
ceased shall be deemed in law his heirs and assigns, 
within the meaning of all trusts and powers. 
(2.) Section four of the Vendor and Purchaser Act, 

1874, and section forty-eight of the Land Transfer Act, 

1875, are hereby repealed. 

(8.) This section, including the repeals therein, applies 
only in cases of death after the commencement of this 
Act. 

Copyholds or customary lands are *' an estate or interest of inherit- 
ance " in " tenements or hereditaments " and included in this s. (lie 
Hughes, W. N. 1884, 53 ; Ball v. Bromley, W. N. 1886, p. 211). It 
has now been partially repealed as to copyhold or customary land by 
the Copyhold Act, lb87 (50 & 51 Vict. c. 73), s. 45, which received 
the royal assent on the 16th September, 1887, and is as follows : — 

45. The thirtieth section of the Conveyancing and Law 
of Property Act, 1881, shall not apply to land of copyhold 
or customary tenure vested in the tenant on the Court Bolls 
of any manor upon any trust or by way of mortgage. 

Where the mortgagee (as mostly happens) is not admitted and dies 
the land is not at his death vested in him as tenant on the Court Rolls, 
and the right to admittance seems still to vest in his personal repre- 
sentatives under s. 30. An unadmitted heir or devisee of a mortgagee 
seems to be in the same position. 

No time is specified for the commencement of s. 45 of the Copyhold 
Act, 1887, or of the repeal. The result is that s. 30 must now be 
read as having never applied to copyhold or cuatomnry land to which a 
trustee or mortgagee has been admitted. Such land as from the 3l8t 
December, 1881, up to the 16th September, 1887, is divested out of 
the personal representative and revested in the customary heir or the 
devisee of trust and mortgage estates unless in the meantime a con- 
veyance has been made by the personal representative (Be MUW 
Trusts, 37 Ch. D. 312, 40 ih, 14). If this holds good where the i)ersonal 
representative has been admitted then a second fine will now be neces- 
sary on admittance of the heir. 
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. The repeal effected by s. 45 of the Copyhold Act, 1887, ifl only S. 30. 

directed to 8. 30 of tlsis Act, consequently as regards deaths before 

Ist January, 1882, when the C. A., 1881, took effect, s. 4 of the V. & Mortoaob 
P. A. still remains in force. The confusion introduced by s. 45 seems Estates ok 
ooDsiderable. The object was to avoid the larger fine payable on ad- Death. 
mittanoe of a stranger in some manors, and might have been attained "* 

by giving the personal representative power to convey. 

As regards those hereditaments to which alone s. 30 now applies, 
namely, hereditaments which are not of copyhold or customary tenure, 
or hereditaments of either of those tenures to which there has been no 
admittance, that s. operates to constitute the executor or administrator 
devisee of trust and mortgage estates (Re Hughes, W. N. 1884, 53). 
Whether as to any particular land he is such devisee will be shewn in 
the same manner as if there were an actual devise. 

The word "hereditaments" includes, more clearly than the word PerRonal 
"land,* a personal inheritance, as an annuity t-o one "and his heirs.*' inh«rit«nc«. 
(See Co. Lit. 2 a, 20 a ; Stafford v. Buckley, 2 Ves. Sen. 170 ; Holder^ 
neese v. Carmarthen^ 1 Bro. C. C. 377.) Such annuities are some- 
times granted by corporations (Manchester, for instance) charged on 
the borough fund. 

No question as to assent by an executor arises under this s. He No question 
is put in the position of devisee, and cannot properly convey a trust **.*® ""^'^t 
estate except to a duly appointed trustee ; nor does an executor generally 
assent to a bequest of leaseholds held in trust ; be only assigns them to 
a duly appointed trustee: nor to a bequest of leaseholds in mort- 
gage, as he retains the legal estate in order to get in and receive the 
money. 

The constitution of the personal representative to be tinistee operates Heir excluded 
like a devise to exclude the heir from being trustee. *• trustee. 

In the case of Be PiUing's Trusts, 26 Ch. D. 432, Pearson, J., asked, Whether the 
" What happens when there is no personal representative ? If the legal ^^^.^'^*' ^?^" 
estate does not vest in the heir, where is it?" The same might be 
atiked as to a term of years. In the Colony of Victoria it has been 
decided that until administration the land descends to the heir-at-law, 
who can maintain ejectment, but upon grant of administration it 
vests in the personal representative as from the death: Larkin v. 
Drysdale, 1 Vict. L. Bep. (Law) 164 ; Wood's Laws of the Australasian 
Colonies, p. 110. Clearly the heir cannot convey the fee, as he, if takiug, 
takes only until a representative is constituted, and in the absence of 
a personal representative a vestiug order is necessary: Backstraw^s 
TrusU, 33 W. B. 559, W. N. 1885, 73 ; Williams* TrusU, 36 Ch. D. 
231. 

Executors derive their title from the will, not from the probate, and Executors may 
can under this s. convey before probate a legal freehold as well as a convey before 
term held in trust by their testator. Probate is onl^ proof of their P'®*****-" 
title. If all the executors die before probate, subsequent letters of 
administration are sufficient proof of that title (Wms. Exors., 309, 
8th ed.). 

O 
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One of several executors or administrators can convey a chattel real, 
see Williams on Executors (8th ed.) 950, 954 ; Simpson t. Outtendffe, 
1 Madd. 609, 616 ; Jacemh v. Harwood, 2 Yes. Sen. 267-8. 

It will now be unnecessary, and alsr) useless, to make any devise of 
trust or mortgage estates, not being of copyhold or customary tenure. 
Their devolution is assimilated in all respects to the devolution of a 
term of years, which must pass to the personal representative; and 
notwithstanding any devise, the personal representative is the person 
to convey, and is in all cases the ** heir** and ^assign** for the purpose 
of exercising all trusts and powers. 

On the death of a personal representative a new representative must 
be constituted as in case of personalty. If the executor of a teustee 
or mortgagee dies and there is no executor to his estate, letters of 
administration must be taken out to the trustee or mortgagee* The 
title to a freehold trust or mortgage estate (see Be Hughes^ W. N. 
1884, 53) will in hct be made exactly as if it had been a term of years 
held in trust or mortgage. 

Though a freehold trust or mortgage estate now passes to the per* 
sonal representative it must still be conveyed to the trustees or mort- 
gagees " and their heirs " or " in fee simple " (see s. 51), in order to 
give them the fee simple. 

The powers of trustees devolve only on those who are specified as 
persons to execute the trust ; and s. 38 carries the power to the survivor 
where the trust is created after 1881. Thus a devise to A. and 6. on 
trust to sell, enables A. and B. and also the survivor of them to sell. 
The decision in Osborne to Rowlett, 13 Gh. D. 774, appears to be an 
authority that the same applies to trusts created before 1882, but as 
to the actual decision see Re Morton A EaUett^ 15 Ch. D. 143. Where 
heirs are not specified, the heir of the survivor could not, as it seems 
(see Be Morion A HdUett), before 1882 have sold, though the fee de- 
volved on him, consequently the personal representative of the survivor 
could not now sell : Be IngUby & the Norwich Union Co,, 13 L. R. Ch. 
D. Ir. 326 ; and see as to trustees* powers, Newman v. Warner, 1 Sim. 
N. S. 457. If the devise is *' to A. and B. and their heirs on trust 
to sell,*' or to A. and B. in fee simple upon trust *' that they and their 
heirs," or '^ executors or administrators," or '* the trustees or trustee for 
the time being ** (i2e Morton 4b HaUett ; Be Cunningham & Frayling^ 
1891, 2 Ch. 567) ''shall sell," then under s. 30 the personal represen- 
tative of the survivor can sell. The effect of s. 30 is that there cannot 
now (except as to copyhold and customary hereditaments) be any 
** assign " of a trust estate by means of a devise. The only *' assign " 
is a trustee duly appointed, and s. 31 (5) gives him all the powers of 
an original trustee, so that (except as before mentioned) it is unneces- 
sary now to specify assigns in order to enable them to execute the 
trust. 

Persons taking by devise or bequest are " assigns *' in law : " testa- 
mentary assigns," see WhitfiM v. How, 2 Show. 57 ; TiHey v. Woi- 
sienholme, 7 Beav. 425, 436 ; Osborne to Bowlett, ubi sup,, pp. 786, 795. 
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Wbere there Is a valid contract binding on both vendor and pur- 
chaser, and at the vendor's death, either he has made out his title 
according to the contract, or the purchaser has accepted the title how- 
ever bad, the vendor is a trustee for the purchaser {Lyacight v, Edwards^ 
2 Cb. D. 506, 507), and this s. applies. But see Be CoUing, 32 Cb. D. 
333, as to how the trust is to be established. 

This 8. renders obsolete, as regards persons dying after 1881 (except 
as to copy bold and customary land to which there has been an admit- 
tance), all the decisions as to what words pass trust and mortgage 
estates, and as to whether the trusteeship passes to the devisees of 
trust estates, discussed in 1 Jarro. WiUs, p. 709, et 007., 4th ed. If a 
testator wishes that his trust estates should go to particular persons, 
he can appoint them executors for that special purpose: seeWms. 
Exors. 387, 8th ed. 

Every will should now contain a devise to the executors of all copy- 
hold or customary land held on trust or by way of mortgage. 

As to the s. of the Land Transfer Act, 1875, repealed by this s., see 
note to Y. & P. A. s. 5. 
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VII. — ^TbUSTBES and ExEGUTOBS. Trcbtbesahd 

EXEOUTORS. 

The following is a summary of the powers conferred on trustees by 

the C. A., and the provisions relating to trustees and trust estates con- Powen of 
tuned in that Act, the V. & P. A., the 0. A., 1882, and the Trustee *''"**~' 
Act, 1888. 
Trustees 

(i.^ May under a trust or power of sale, sell, or concar in selling, 
by auction or private contract, together or in lots, &c. : 
G. A. S.35; 
(ii.) May as vendors or purchasers adopt the conditions implied in 
the G. A (see s. 66 of this Act), or in s. 2 of the V. & P. A. 
(see s. 3 of that Act) ; 
(iiL) May give receipts : G. A. s. 36 ; 
Of the above (iiL) is retrospective, (i.) and (ii.) are not, and apply 
90 far as a contrary intention is not expressed in the instrument of 
trust: 

(iv.) May manage land of an infant, but In case of a female only 
while she is unmarried, and may apply the income thereof 
for maintenance, education, or benefit, and accumulate 
surplus : G. A. s. 42 ; 
(v.) May apply in like manner tbe income of any property in 
which any infant is interested : G. A. s. 43 ; 
Of these (iv.) and (v.) apply only so &r as a contrary intention is 
not expressed in the instniment under which the infantas interest 
arises ; (v.) is retrospective, (iv.) is not. 

(vi.) Trustees or an executor (but not an administrator) may com- Powers of 
pound and compromise, and an executor may pay or allow executoii. 
any debt or claim : G. A. s. 37 ; 

G 2 
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SSw 80, 31. (vii.) Powers or trasta giVen to executors or trustees are exercisable 

by the survivors or survivor : C. A. s. 38. 

£x£cuT0B8. ^^ *^®®® (^) '® retrospective, (vii.) is not ; (vi.) in regard to trustees^ 

and (vii.) in regard to executors or trustees, apply only if a contrary 

intention is not expressed in the instrument of trust. 

(viii.) A married woman being a bare trustee of freeholds or copy- 
holds may convey or surreuder them as a feme sole: 
y. A; P* A. s. 6. (This provision is superseded by the 
M. W. P. A^ 1882, as to a woman married or becoming a 
trustee after 1882). 
The 0. A. contains also provisions : 
(ix.) For the appointment of new tmstees with power to increase 
the number but without any obli^sation to appoint more 
than one where only one was originally appointed, or to fill 
np the original number where more than two were originally 
appointed : s. 31 ; 
(x.) For the retirement of a trustee without appointing a successor, 

provided at least two trustees remain : s. 32 ; 
(xi.) For giving trustees appointed by the Court the powers of 

original trustees : s. 33 ; 
(xii.) For vesting the trust property on the appointment of a new 
trustee, or the retirement of a trustee under (x.) : s. 34, 
with the exceptions mentioned in subs. 3 ; 
(xiii.) For the devolution of the trust estate (except copyhold and 
customary land to which there hns been an admittance, 
60 & 51 Vict. c. 73, s. 45) on the personal representatives 
of a sole trustee dying after 1881, notwithstanding his will : 
s. 30. 
The C. A., 1882, s. 5, provides 

(xiv.) For the appointment of separate sets of trustees. 
Of these (ix.) to (xi.) and (xiv.) are retros|)ective ; (xii.) applies only 
to deeds, executed after 1881, appointing new trustees under s. 31, or 
authorizing retirement under s. 32 ; (xiii.) is not retrospective. 
The Trustee Act, 1888, infrb, euables trustees 
(xv.) To insure : s. 7 ; 

(xvi.) To invest on mortgage of long terms : s. 9 ; 
(xvii.) To renew leaseholds: p. 10; 
(xviii.) To raise money for renewals : s. 11. 
See also — as to investments — the Trust Investment Act, 18*- 9, tf^firh. 

Appointment 31. — (1.) Where a trustee, either original or sub- 
teei, vesting of stituted, and whether appointed by a Court or other- 
truit property, ^jg^^ jg dead, or remains out of the United Kingdom for 

more than twelve months, or desires to be discharged 
from the trusts or powers reposed in or conferred on him, 
or refuses or is unfit to act therein, or is incapable of 
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ffcting therein^ then the person oi? persons nominated 8. si. 
f3r this purpose by the instrument, if any, creating the truvteu ahd 
trust, or if there is no such person, or no such person Executors. 
able and willing to act, then the surviving or continuing 
trustees or trustee for the time being, or the personal 
representatives of the last surviving or continuing 
trustee, may, by writing, appoint another person or other 
persons to be a trustee or trustees in the place of the 
trustee dead, remaining out of the United Kingdom, 
desiring to be discharged, refusing or being unfit, or 
being incapable, as aforesaid. 

This 8. indudes the case of dLiclaimer. After diBclaimer, which A disclaiming 
relates back, the person disclaimiDg is considered as never having been ^ ^ refusing 
a trustee, but up to the time of disclaimer the trust estate remains ^"^^^* 
vested in him, otherwise there would be nothing to disclaim. The 
estate being vested in him on trust at the moment of disclaimer, he 
necessarily is then a trustee, and is a trustee who refuses. The estate 
passes to hiTn without any express assent, but subject to the right of 
dissentiug : see Lewin, 8th ed. 198 ; Smith v. Wheeler, 1 Vent. 128 ; 
Siggen v. Evans, 5 Kll. & Bl. 367, 382 ; Standing v. Bomring, 31 
Ch. D. 282. In D^Adhemar v. Bertrand, 35 Beav. 19, it was assumed 
that a disclaiming trustee was included in the words ^ trustee who 
shall refuse to act** under Lord Gran worth's Act, s. 27 ; see also Lewin, 
8th ed. 647. Disclaimer of the office of trustee is also a disclaimer of 
the legal esUte : Re Birchall, BirchaU v. AshUm, 40 Gh. D. 436. 

A bankrupt trustee is a trustee unfit to act : Barker^s TrustSf 1 Bankmptcv is 
Ch. D. 43. He is bound to retire if requested, and may be removed anfitness. 
under s. 117 of the Bankruptcy Act, 1869 ; Adams* Trust, 12 Gh. D. 
634 (see now s. 147 of the Bankruptcy Act, 1883). 

A ** continuing trustee " is one who is to continue to act after an ContinoiDg 
intended appointment of new trustees : Be Coates to Parsons, 34 Gh. D. trustee. 
370. 

Such a continuing trustee may therefore alone appoint a new 
trustee in the place of a trustee out of the jurisdiction {Re Coates to 
Parsons, 34 Gh. D. 370), or in place of a lunatic trustee {Re Elizabeth Lunatic 
Blake, W. N. 1887, 173) ; and the same must apply to the case of a 
bankrupt trustee or a trustee otherwise unfit to act or iucapable of 
acting, except it seems where the incapacity arises from infancy {tie Infant. 
TaUatire, W. N. 1885, 191) which is not a total incapacity. The Power of 
result is that where a continuing trustee is authorized to a^ipoint a new continuing 
trustee he can effect the removal of his co-trustee and can also under *''^^®' 
8. 34, as regards property to which that s. applies, divest the trust 
estate out of the removed trustee. 

A deceased sole trustee is a last surviving or contiuuing trustee : ^ho is a 

^ continuing 

trustee. 
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8hqfto^8 IhutB, 29 Oh. D. 247. A trustee who has made up his mind 
to retire is not a continuing trustee : Travis ▼. lUingworih^ 2 Dr. & Sm* 
344 ; Be Nonris, Allen y. Norri$, 27 Ch. D. 333 (dissenting from Be 
Qlenny A Hartley, 25 Ch. D. 611) ; Be Coates to Parsons, ubi sup. 
Nor is he a surrivins: trustee within the meaning of a power given to 
the surviying trustee, though he is the actual surrivor: Travis v. 
lUingworth, vhi sup. 

It is not neoeeisary that a retirinti: trustee should join in the appoint- 
ment of a new trustee by a continuing trustee : Be Norrts, AUen v. 
Norrisy 27 Oh. D. 333. 

A continuing sole trustee {Peacock ▼. Coding, 33 W. B. 528. where, 
however, the will contemplated a sole trustee acting) or the personal 
representative of a deceased trustee {Sarah Knighfs Will, 26 Ch. D. 
82) is not bound to appoint a new trustee. 

Where joint donees of a power to appoint fail to agree, an appoint- 
ment may be made by the continuing trustees under this s. : 220 Shep' 
parcTs TrusU, W. N. 1888, 234. 

Donees of the power may not appoint themselves: Be Skeats, 42 
Ch. D. 522. 

In the case of Be WUoock, 34 Ch. D. 508, North, J., doubted whether 
under this s. new trustees could be appointed for the purposes of the 
S. L. A., 1882. But see now S. L. A. 1890, s. 17. 

In settlements made since Lord Cranworth*s Act, the form of the 
power generally is, ''that A. B. shall have power to appoint new 
trustees," without specifying in what cases. Under that form, the 
power bein;; unlitiiittd, A. B. will be the " person nominated for this 
purpose '* within the meaning of this s. (See Walker A Hughes* Con' 
tract, 24 Ch. D. 698). But if the power expressly specifies the cases in 
which an appointment may be made and includes only some of the 
cases mentioned in this s., then as regards the remaining cases the 
donee of the power is not ''the person nominated for this purpose** 
within this s., and the appointment must he made by the surviving or 
continuing trustee or his personal representatives (see CecU v. Langdon, 
28 Ch. D. 1). This applies whether the settlement be made before or 
after the commencement of this Act. 

A power to appoint new trustees continues, notwithstanding aliena-* 
tion by the donee of the power of all his interest (Hardaker v. Moor- 
house, 26 Ch. D. 417) ; and also notwithstanding a decree in an admi- 
nistration action, but then it should be exercised with the sanction of 
the Court : Be Qadd, Eastwood v. Clark, 23 Ch. D. 134 ; Be HaU, Hall 
V. Hall, W. N. 1885, 17. 

'i he Court will not appoint a new trustee where there is a person able 
and willing to appoint : Be Sutton, W. N. 1885, 122. Where there 
is a power to appoint which can be exercised, an application to the 
Court should not be made : Gibbon's Trusts, 30 W. K. 287 ; W. N. 
1882, 12. 

Where a private Act incorporated the 27th s. of Lord Cranworth's 
Act, enabling the ap|.ointment of new trustees with a qualification that 
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everj appointment should be made with the approbation of the Gourty S. 31. 
it was held that an appointment oould be made under this s., and that «. """^ 
the qualification did not apply: Be LhycTB Trusts^ W. N. 1888, 20. Exsoutobs. 

The registrars in the Probate Registry have refused to grant letters — ^» 

of administration merely for the purpose of enabling the power givea 
by this s. to be exercised where there are no assets. 

(2.) On an appointment of a new trostee, the number 
of tmstees may be increased. 

This subs, enables the appdntment of more than one new trustee, as 
singular imports the plural, see lant n. to s. 2, but it applies only where 
there is a vacancy : Qregion's TVtuts^ 34 Oh. D. 209 ; NesbitfB IhuU, 
19 L. R. Ir. 609. 

This and the next subs, apply to an appointment under a power in 
a trust deed as well as an appointment und^ the statutory power (see 
subss. 7» 8). 

(3.) On an appointment of a new trustee, it shall not 
be obligatory to appoint more than one new trnsteoy 
where only one trustee was originallj appointed, or to 
fill up the original number of trustees, where more than 
two trustees were originally appointed; but, except 
where only one trustee was originally appointed, a trus- 
tee shall not be discharged under this section from his 
trust unless there will be at least two trustees to perform 
the trust. 

Two exis&g trustees cannot, under the Trustee Acts, be re-appointed " ^•w '* 
in the place of themselres and a lunatic trustee, and the practice is not ^^^^^^ 
altered by this Act, although the word ^ new" is not used in subs. 1 : 
Be Aston, 23 CL D. 2 17. It is the practice of the Court under those Acts, 
where there is a continuing trust, not to remove or discharge a trustee 
without appointing a new trustee in his place: Be Lambda Trusts, 
28 Oh. D. 77; Be Gardiner'e TrwtSy 33 ih. 590; except under special 
circumstances : Davis v, Hodgsofiy 32 tb, 225. 

Under Lord Gran worth's Act, the appointment of a single trustee 
was not invalid : West of England, 4te., Bank v. Murch, 23 Gh. D. 
138, 146. 

(4.) On an appointment of a new trustee any assurance 
or thing requisite for vesting the trust property, or any 
part thereof, jointly in the persons who are the trustees, 
shall be executed or done. 

This subs, must be read in connection with s. 34 (1), rendering a 
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ooDveyaDce of the trust property imneceasary on the appointment of a ' 
new trustee, except in cases within subs. 3 of that s. 

(5.) Every new trustee so appointed, as well before 
as after all the trust property becomes by law, or by 
assurance^ or otherwise, vested in him, shall have the 
same powers, authorities, and discretions, and may in all 
respects act, as if he had been originally appointed a. 
trustee by the instrument, if any, creating the trust. 

(6.) The provisions of this section relative to a trustee 
who is dead include the case of a person nominated 
trustee in a will but dying before the testator; and 
those relative to a continuing trustee include a refusing 
or retiring trustee, if willing to act in the execution of 
the provisions of this section. 

The first clause of this subp. does not enable the personal represen- 
tative of a person nominated a trustee, but dying before the testator, to 
appoint new trustees: Be Amhler'a IVusts, 69 L. T. 210; 32 Sol. J. 
541. Though nominated a trustee, he never became a last surviving 
or continuing trustee within s. 31. 

On the second clause, see Be Coates to PareonSy 34 Ch. D. 370. 

(7.) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument, if 
any, creating the trust, and shall have effect subject to 
the terms of that instrument and to any provisions 
therein contained. 

Where under an instrument, whether dated before this Act or sub- 
sequently, a limited power to appoint new trustees is given to a specified 
person, say, in case ouly of trustees refusing, the power given to the 
surviving or continuiDg trustee by subs. 1 applies to all the other 
cases there mentioned, and the omission to provide for all those cases is 
not sufficient to shew a contrary intention within this subs. (See Cecil 
V. Langdon, 28 Ch. D. 1 ; Be Coates to Fareons, 34 ib. 370 ; ^e Lloyd's 
Trusts, W. N. 1888, 20.) 

(8.) This section applies to trusts created either before 
or after the commencement of this Act. 

This and ss. 32-38, included in Part YII. of this Act, replace 
Fart III. of Lord Cranworth's Act, which is repealed (see second 
schedule, Part III.). The power to appoint new trustees applies to all 
instruments past and future, including those dated before Lord Cran- 



CONVEYANCING AND LAW OF PROPEBTY ACT, 1881. 89 

worth's Act^ and to which that Act did not apply : see Ee Walker A SSw SI, S2, 33. 

Bughe^ Contract, 24 Ch. D. 698. Tauwrn ahd^ 

By the C. A. 1882, s. 5, separate sets of trustees may be appointed Kxbcutobs. 
for distinct trusts. — - 

llie power given by this s. is, by s. 2 of the Trustees Appointment ^?^J[^t^^ 

Act, lb90 (53 & 54 Vict. c. 19), made to apply to the case of land ^ ^"L*v*ct. 

acquired and held on trusts for certain religious aod educational ^ ^g^ 
purposes. 

32. — (1.) Where there are more than two trusteee, if Betiremant of 
one of them by deed declares that he is desirous of being ^^ 
discharged from the trust, and if his co-tmstees and such 
other person, if any, as is empowered to appoint trustees, 
by deed consent to the discharge of the trustee, and to 
the vesting in the co-trustees alone of the trust property, 
then the trustee desirous of being discharged shall be 
deemed to have retired from the trust, and shall, by the 
deed, be discharged therefrom under this Act, without 
any new trustee being appointed in his place. 

Under this s. the continuing trustees alone will have the powers of Continuing 
the origLoal trustees. The due discharge of one of several trustees alfpowen!^* 
karea the others whole and sole trustees as in case of a disclaimer : 
Cqfe T. Bent, 5 Hare, 37. If the power be merely personal, \mcon- 
nected with property, for instance to consent to a marriage, it is not a 
esse of trusteeship within these ss., but the power may be disclaimed 
under 0. A. 1882, s. 6. 

(2.) Any assurance or thing requisite for vesting the 
trust property in the continuing trustees alone shall be 
executed or done. 

This sube. must be read in connection with s. 34 (2), rendering a 
conveyance of the trust property unnecessary on the retirement of a 
trustee except in cases falling within subs. 3 of that s. 

(3.) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument, if 
any, creating the trust, and shall have effect subject to 
the terms of that instrument and to any provisions 
therein contained. 

(4.) This section applies to trusts created either before 
or after the commencement of this Act. 

38. — (1.) Every trustee appointed by the Court of Powers of new 
Chancery, or by the Chancery Division of the Court, or ji?ated b^ 

Court. 
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ss. 33, 34. by any other Court of competent jurisdiction, shall, as 

Tbubtbes Ain> ^®U before as after the trust property becomes by law, or 

EIECLT0B8. by assurance, or otherwise, vested in him, have the same 

powers, authorities, and discretions, and may in all 

respects act, as if he had been originally appointed a 

trustee by the instrument, if any, creating the trust* 

(2.) This section applies to appointments made either 
before or after the commencement of this AcL 

RetrospectiTe. This 8. replaces s. 27 of Lord CranwortVs Act, and applies to all 
As to ezerciM instruments past and future. A new trustee appoiirted hy the Court 
of legal powers, under its ordinary jurisdiction in equity could not before that Act 

exercise a legal power, as, for instance, a power of sale in a settlement 
operatiog by revocation and appointment of uses (see Newman y,. 
Warner, 1 Sim. K.S. 467, 461), and an appointment made on petition 
under the Trustee Act, 1850 (see s. 33 of that Act), was no more 
effectual. As to trustees appointed by the Court of Chancery, see 
Morg. Ch. Acts, 79, 6th ed. 



Vesting of 
trust property 
in new or 
oontinning 
trustees. 



Vesting 
declaration on 
all appoint* 
ments. 



Most be by 
and in same 
deed. 



Stamp duties. 



34, — (1.) Where a deed by which a new trustee is 
appointed to perform any trust contains a declaration by 
the appointor to the effect that any estate or interest 
in any land subject to the trost, or in any chattel so 
subject, or the right to recover and receive any debt or 
other thing in action so subject, shall vest in the persons 
who by virtue of the deed become and are :the trustees 
for performing the trust, that declaration shall, without 
any conveyance or assignment, operate to vest in those 
persons, as joint tenants, and for the purposes of the 
trust, that estate, interest, or right* 

This s. applies to all deeds executed after the commencement of the 
Act by which a new trustee is appointed to perform *^ any trust," and 
is not confined to cases where the powers of the Act are exercised. As 
singular includes the plural, it also applies where more new trustees 
than one are appointed. The vesting declaration may therefore now be 
used on an appointment of a trustee in the ordinary mode under a power 
in a settlement, and whether the settlement be dated before or after the 
oommeucement of the Act. It must be by deed and not by writing 
merely, though the mere appointment of a trustee under s. 31 may be 
by writing only ; and it must be contained in the deed appointing or 
discharging the trustee. 

Thus, as under the old practice, a deed will always be necessary where 
there is property to transfer, and will be chargeable with stamp duty 
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on the appdntment and also on tlie yestmg declaration (Hadgett y« S. 34. 

Ccmmittionen of In. Bev,. 3 Ex. D. 46). In the case of a choee in «_ "I"" 
action notice of assignment should also be given. Executors. 

The aid of this s. is required only for the purpose of vesting a legal -~— 

interest. The mere appointment of a new trustee or several new ChoM in 
trustees in itself operates to vest all equitable interests in the persons ^^^^^' 
who are the trustees (Dodson v. Powdl, 18 L. J. Ch. 237), aud the ^o declmtion 
object of this s. is to extend that principle so far as is not inconvenient ^ 
to legal estates and rights. It may, however, be convenient to have 
the proper declaration in all cases. 

The words ** who by virtue of the deed become and are the trustees Effect of 
for petforming the trtui^ include the old trustees as well as the new* ▼••ting clause. 
The new trustees become trustees by virtue of the deed, but do not 
become the trustees for performing the trust, unless they are the sole 
trustees. The new and the old trustees together become the trustees 
for performing the trust. But where there are no old trustees, or none 
continuing to act, the new trustees solely become the trustees for per- 
forming the trust. 

Oases occur, as where lands are purchased with settlement money, Where there 
in which it may be convenient to have a separate actual conveyance. •'*°^*^^ 
The declaration which effects the vesting of the other property subject ^^ 
to the settlement will then omit the property separately conveyed* 
There must be an actual conveyance where the deed does not contain 
an appointment of a new trustee or discharge of a trustee. 

(2.) Where a deed by which a retiriiig trustee is dis- 
charged under this Act contains such a declaration as is 
in this section mentioned by the retiring and continuing 
trustees, and by the other person, if any, empowered to 
appoint trustees, that declaration shall, without any con- 
Teyance or assignment, operate to Test in the continuing 
trustees alone, as joint tenants, and for the purposes of 
the trust, the estate, interest, or right to which the 
declaration relates. 

(3.) This section does not extend to any legal estate or 
interest in copyhold or customary land, or to land con- 
veyed by way of mortgage for securing money subject to 
the trusty or to any such share, stock, annuity, or pro- 
perty as is only transferable in books kept by a company 
or other body, or in manner prescribed by or imder Act 
of Parliament. 

The objects of subs. 3 are to save the rights of the lord as regards' Reasons for 
customary land, to prevent the trusts of the money appearing on the exceptions, 
title of land mortgaged, and to reserve to companies and other bodies 
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the right to require transfers of their stock to he made in the statatory 
form. 

The right of a surrenderee of copyholds hefore admittance is a legal 
interest {Matthew ▼. Oshame, 22 L. J. C. P. 241, 17 Jur. 696 ; Jarm. 
on Wills, vol. L, p. 69, 4th ed.) which is not within this s. 

As to pro|)erty to which the vesting declaration does not apply, and 
of which a transfer cannot he ohtained, a vesting order will he made : 
Barritan's Settlement^ W. N. 1883, 31 ; Keeley's Trwts, 53 L. T. 487. 

The vesting declaration applies only to an estate subject to the 
trust vested in a person who was or U trustee. A transfer of an estate 
outstanding in any one else must be obtained in the ordinary way. 
Thus suppose an equity of redemption to be conveyed on trust for sale 
and the mortgage debt to be afterwards paid off, the mortgagee 
becomes a trustee of the legal estate, but not a trustee under the deed 
of trust for sale. On an appointment of new trustees of the deed the 
vesting declaration would not operate to get in the legal estate vested 
in the mortgagee. 

(4.) For purposes of registration of the deed in any 
registry, the person or persons making the declaration 
shall be deemed the conveying party or parties, and the 
conyeyance shall be deemed to be made by him or them 
under a power conferred by this Act. 

This subs, makes it necessary to search the deeds register against 
any person having power to appoint new trustees as well as against the 
trustees. 

(5.) This section applies only to deeds executed after 
the commencement of this Act. 

35, — (1.) Where a trust for sale or a power of sale of 
property is vested in trustees, they may sell or concur 
with any other person in selling all or any part of the 
property, either subject to prior charges or not, and 
either together or in lots, by public auction or by private 
contract, subject to any such conditions respecting title 
^ or evidence of title, or other matter, as the trustees think 
fit, with power to vary any contract for sale, and to buy 
in at any auction, or to rescind any contract for sale, and 
to re-sell, without being answerable for any loss. 

This s. operates to supply the common form provisions of a trust for 
sale or a power of sale. 

As to the force of the words "any part of the property," see 
Batchddor v. Totes, 38 Ch. D. 112; Dayrell v. Hoare, 12 A. & E. 
356 ; Buckley v. ffovfell^ 29 Beav. 546. 
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As to the duty of trustees where trnst property is sold along with SS. 35, 36. 
other property not subject to the trust : see Bede v. Oaites, 4 D. J. & S. -, 
505 ; Cooper <fc AUen's Contract, 4 Ch. D. 802 ; Be Parker A Beech'i E»^m>B8.^ 

Contractj W. N. 1887, 27. The trustees must exercise their powers in 

a reasonable manner : Dunn v. Fhod, 25 Ch. D. 629 ; 28 %b. 586, 591 ; ^* ^ »»1« «>' 
but as to depreciatory conditions of sale, see Trustee Act, 1888, s. 3. ' *"'* ^t?^^ 

other property. 

(2.) This section applies only if and as far as a con- 
trarj intention is not expressed in the instrument 
creating the trnst or power, and shall have effect subject 
to the terms of that instrument and to the provisions 
therein contained. • 

(3.) This section applies only to a trust or power 
created by an instrument coming into operation after 
the commencement of this Act. 

A sufficient trust for sale may now be created by using the words Words required 
** Upon trust to sell the said premises,*' and a sufficient poww of sate '^^ *"*«t for or 
by using the words " with power to sell the said premises," without P**^*' ** *• 
more, and the survivors can sell : see s. 38 ; but it is advisable to 
specify precisely who are to execute the trust or power. 

r 

36. — (1.) The receipt in writing of any trustees or Troatees' 
trustee for any money, securities, or other personal pro- '^***p*'- 
perty or effects payable, transferable, or deliverable to 
them or him under any trust or power shall be a su£5cient 
discharge for the same, and shall effectually exonerate 
the person paying, transferring, or delivering the same 
from seeing to the application or being answerable for 
any loss or misapplication thereof. 

(2.) This section applies to trusts created either before 
or after the commencement of this Act. 

This 8. replaces and is more comprehensive than s. 29 of Lord Gran- Receipt clause 
worth's Act, which was confined to money payable lender trusts or ^^^tended. 
powers created after the passing of that Act (s. 34). The power to 
give receipts conferred by 22 & 23 Vict c. 35, s. 23, had a similar 
limited operation : see Lewin on Trusts, 8th ed., p. 452. 

Where trustees for sale, having no express power to give receipts, Application of 
had sold to a railway company, the power given by this Act was held this s. 
to apply, and the purchase-money, which had been paid into Court, 
was ordered to be paid to them without serving the cestuia que trust; 
Thomas's Settlement, W. N. 1882, 7 ; but the Court may refuse : Be 
Smithy 40 Ch. D. 386. 
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All trnstees having now a complete statntoiy power to give a diflcharge 
for the funds of which they are trustees, it not ooly is not necessary to 
enquire as to a receipt clause, but it is also not material to enquire 
whether the funds have become vested absolutely in any beneficial 
owner which would put an end to the operation of the receipt clause 
operating by contract only. In every case payment or transfer to duly 
appointed trustees operates as a good discharjse whatever may be the 
position of the beneficial ownerRhip. Though this s. is expn*ssly made 
retrospective so as to include all trusts created before 1882, yet it only 
applies to receipts given imder such trusts afler 1881. 

37* — (1.) An executor may pay or allow any debt or 
claim on any eyidence that he thinks sufficient. 

(2.) An executor, or two or more trustees acting to- 
gether, or a sole acting trustee where, by the instrument, 
if any, creating the trusty a sole trustee is authorized to 
execute the trusts and powers thereof, may, if and as he 
or they think fit, accept any composition, or any security, 
real or personal, for any debt, or for any property, real or 
personal, claimed, and may allow any time for payment 
of any debt, and may compromise, compound, abandon, 
submit to arbitration, or otherwise settle any debt, ac- 
count, claim, or thing whateyer relating to the testator's 
estate or to the trust, and for any of those purposes may 
enter into, give, execute, and do such agreements, instru- 
ments of composition or arrangement, releases, and other 
things as to him or them seem expedient, without being 
responsible for any loss occasioned by any act or thing 
so done by him or them in good faith. 

(3.) As regards trustees, this section applies only. if 
and as far as a contrary intention is not expressed in the 
instrument, if any, creating the trust, and shall have 
effect subject to the terms of that instrument and to the 
provisions therein contained. 

(4.) This section applies to executorships and trusts 
constituted or created either before or after the com- 
mencement of this Act. 

Does not apply This 8. does not apply to an administrator, who might be merely a 

♦^ ^ *^™^*"*" creditor, or some one not nect'ssar ily a proper person to be invested with 

" ^' such large powers ; see Be Clay and TeiUy^ 16 Ch. D. 3. 

tr^t^es Turt ^* ^® conceived that where there are two or more trustees they must 
act together. 
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all act to$rether under this 8. except in trusts of a public character or SS. 37, 38, 39. 
where there is a special authority enabliug the majority to bind the „ 
minority : see Lowin on Trusts, 8th ed., 259, 691. £xECUTt>B8. 

And see, on this s. generally, West qf Engkmd, Ac, Bank 7. Murch^ 

23 Gh. D. 1^, a case on the similar powers imder Lord GraDworth*s 
Act. 



38. — (1.) Where a power or trust is eiyen to or Tested Po^^" to two 

^ ^ ..11 1 or more 

in two or more executors or trustees jomtlyy then^ unless execators or 
tbe contrary is expressed in the instrument, if any, *'"*«**• 
creating the power or trust, the same may be exercised or 
performed by the survivor or survivors of them for the 
time being. 

(2.) This section applies only to executorships and 
trusts constituted after or created by instruments coming 
into operation after the conmiencement of this Act. 

Compare the Act 21 Hen. 8, c. 4. 

This 8. removes any diflSculty as to whether one snryiving executor -^* ^ survivor 
can sell under a devise to executors to sell (aee Sug. Powers, 126, et 9eq,^ of executors 
8th ed.) ; but it does not affect the rule that a power to two or more 
hy name, who are not executors, being a personal power, will not 
sonriTe (Sug. Powers, 128, 8th ed.). 

As to an executor who renounces probate, see 20 & 21 Vict c. 77, Executor 
8. 79, and Crawford v. Forshaw, 43 Oh. D. 643 ; and, on appeal, 1891, ^^^^^^"^^S- 
2 Ch. 26U 



VIII. — Mabbied Women. married 

Women. 



39. — (1.) Notwithstanding that a married woman is Power for 
restrained from anticipation, the Court may, if it thinks SteJ^J^^f *°^ 
£t, where it appears to the Coart to be for her benefit, by murried 
jadgment or order, with her consent, bind her interest in ^**™*"- 
any property. 

(2.) This section applies only to judgments or orders 
made after the commencement of this Act. 

Whether an order under 20 & 21 Vict. c. 85, s. 21, or s. 25, or Effect of a 
41 & 42 Vict. c. 19, s. 4, applies to separate estate so as to put an wprntion or 
end to restraint on anticipation seems open to question. Cooke v. o^^r? 
Fuller^ 26 Beav. 99, and Mwit v. Olynes, 41 L. J. Ch. 639, seem to 
decide in the affirmative. Separate estate does not require the protect 
tioQ of an order, and it is difficult to see how the sections can apply 
to it. 
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As to the jarisdiction of the Gonrt, acting under its statutory powers 
of directing, in matrimonial causes, a settlement of the wife's pri^perty, 
to deal with an existing restraint on anticipation: see Michdl v. 
Michdl, [1891] 1 P. 206. It can do so only in the cases covered by 
fl. 5 of 22 & 23 Vict, c 61. 

Before this Act the Court had no power to bind the interest of a 
married woman who was restrained from anticipation, however benc^ 
ficial it mi^bt be to her to do so : see Robinson ▼• Whedwright, 21 
Beav. 214, 6 D. M. & G. 535 ; Tusaaud y. Tusaaud, 9 Ch. D. 375, 
per James, L.J. ; Smith ▼. Lwxuy 18 Ch. D. 531. 

Applications under this s. mu8t be made by summons in Chambers, 
8. 69 (3), and not by petition : Be LiHtoaU'B SetUemeni, 30 W. R. 243, 
W. N., 1882, 6 ; Latham v. Latham, W. N., 1889, 171. 

See on the intention of this s., Tamplin v. Miller, W. N., 1882, 44 ; 
Re Warren'8 Settlement, 52 L. J. Ch. 928, W. N., 1883, 125; and see 
orders made under this s. in Ex parte Thompeon, W. N., 1884, 28 ; 
Sedgwick y. Thomae, 48 L. T. 100 ; Musgrave y. Sandeman, %b. 215 ; 
Re Flood'8 Trusts, 11 L. B. Ir. 355 ; Re Wrights Trusts, 15 %b. 331 ; 
Re Seagrave's TrusU, 17 ib: 373 ; Hodges y. Hodges, 20 Ch. D. 749 ; 
Re LUtle's Wm, 36 %b, 701 ; Re Currey, Gibson v. Way, W. N., 1887, 
28, 32 Ch. D. 365 ; C's SetUement, 56 L. J. Ch. 556, and Re Milner^s 
Settlement, W. N , 1891, 160 ; but refused in Re Warren's Settlement, 
vbi sup, ; Re Wheatley, Smith y. Spence, 27 Ch. D. 606 ; Re Jordan, 
Kino y. Picard, 34 W. R. 270, W. 14., 1886, 6 ; and Re Little, Harrison 
y. Harrison, 40 Ch. D. 418. 

The consent of a married woman under this s. need not be ascer- 
tained by a separate examination : Hodges v. Hodges, 20 Ch. D. 749 ; 
Harris y. Harford, W. N., 1888, 190 ; but see Musgrave y. Sandeman, 
48 L. T. 215. 

Service on the trustees for the married woman was dispensed with in 
Re LitUe's Will, 36 Ch. D. 701. 



Power of 
attorney of 
married 
woman. 



40. — (1.) A married woman, whether an infant or not, 
shall by virtue of this Act have power, as if she were 
unmarried and of full age, by deed, to appoint an 
attorney on her behalf for the purpose of executing any 
deed or doing any other act which she might herself exe- 
cute or do ; and the provisions of this Act relating to in- 
struments creating powers of attorney shall apply thereto. 

(2.) This section applies only to deeds executed after 
the commencement of this Act. 



As to a married woman's power of attorney under this s., 
SUwart V. Fletcher, 38 Ch. D. 627, 628, and see S. C. as to form of 
order for payment of income of funds in Court, suhjict to restraint on 
anticipation, to the attorney of a married woman. 
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Thia s. when originally inserted had more special reference to the SS. 40, 41. 
danaes struck ont in the House of Commons enabling married women mI^ied 
to convey by deed simply without acknowledgment. An acknowledged Womeh. 
deed is necessarily incapable of being executed by attorney, but under «^— 

this 8. a power of attorney will be effectual as regards ail other deeds 
or acts capable of being executed or done by a married woman. 

For further provisions as to powers of attorney, see ss. 46-48 of this 
Act, and C. A., 1882, ss. 8, 9 ; and see s. 50 of this Act, enabling a 
married woman to convey freehold land, as defined by s. 2 (ii), and 
choses in action to her husband alone or jointly with another person ; 
and see C. A., 1882, s. 7, as to acknowledgment of deeds by married 
women* 

IX.— Infants. imfants. 

41. Where a person in his own right seised of or en- sales and leasei 
titled to land for an estate in fee simple, or for any lease- ?°r*^]**^^«L 

* ' ^ infant owner. 

hold interest at a rent, is an infant, the land shall be 40 & 4i vict. 
deemed to be a settled estate within the Settled Estates ^ ^^* 
Act, 1877> 

This s. enables the Court for the benefit of an infant to sell his fee Sale of infant'« 
simple estate, not only where he has acquired it under a settlement ^^^^ ^'^ ^^^ 
(see definition of « settlement " in the S. E. A., 1877), but also where '*"^P^* 
it has come to him by descent or devise in fee. Before this Act the 
Court had no authority to sell the real estate of an infant upon the 
mere ground that a sale would be beneficial : CcUvfrt v. Oodfrep, 
6 Beay. 9Y ; except, perhaps, in special cases : see OarTnsUme v. OaUnt, 
1 ColL 677 ; In re Jackson, 21 Ck D. 786. 

It also enables the Court to authorize leases and sales of the infant's Leases and sales 
freehold and leasehold land, and it is conceived that the guardians of infant's land 
of an infant may under this s., and ss. 46 and 49 of the S. E. A., 8«"®***'y- 
1877, grant leases for twenty-one years of the infant's land without 
the authority of the Court, As to the power of the Court to autho- 
rize leases of infant's land under 11 Geo. 4 and 1 Will. 4, c. 65, see 
Simpson on Infants, 334, and Be Lekk/ord, 2 Ch. D. 719. 

All the powers of the S. E. A., 1877, may be executed by the guar- 
dians on behalf of the infant (s. 49). 

In Re Liddell, Liddell v. Lidddl, 31 W. R. 238, W. N., 1882, 183, 
property was devised to the sons and daughters of a testator succes- 
sively on their attaining the age of twenty-one years, and in default of 
any son or daughter to the testator's brother, who was of age. On the 
petition of the sons and danshters, two of whom were infants, asking ft 
sale, it was held that the estate came within this s., notwithstanding 
the gift over. 

Leases, sales, &c., of land to which an infant is in his own right 
absolutely entitled in possession may now be effected under S. L. A., 
1882 : see ss. 59, 60. 

H 
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S. 42. 

Jnfawtb. 

ManAgement 
of land and 
receipt and 
appli«ation of 
income during 
minority. 



Meaning of 
■ettlement. 



Applies where 
legal estate 
vested in 
trustees. 

Mother a 
guardian. 



42. — (1.) If and as long as any person who wonld but 
for this section be beneficially entitled to the possession 
of any land is an infant, and being a woman is also nn- 
marriedy the trustees appointed for this purpose by the 
settlement, if any, or if there are none so appointed, then 
the persons, if any, who are for the time being under the 
settlement trustees with power of sale of the settled land, 
or of part thereof, or with power of consent to or approval 
of the exercise of such a power of sale, or if there are 
none, then any persons appointed as trustees for this 
purpose by the Court, on the application of a guardian or 
next friend of the infant, may enter into and continue in 
possession of the land ; and in eyery such case the sub- 
sequent provisions of this section shall apply. 

The word *' Hettlement " includes all settlements by whatever instru- 
ment made, whether deed, will, writing, or Act of Parliament; this is 
clear from subs. 7 of this s., which refers to the instrument by which 
the settlement is made, and from the definition of "instrument," 

s. 2 (xiii.)* 

This 8. includes the case where an infant takes by descent, also 
where the legal estate is yest^ in trustees upon trust to pay the rents 
and profits to an infant. By s. 2 (iiL) possession includes receipt of 
income^ and income includes rents and profits. 

The mother is now a guardian under the Guardianship of Infants 
Act, 1886 (49 & 50 Vict. c. 27). 

(2.) The trustees shall manage or superintend the 
management of the land, with full power to fell timber 
or cut underwood from time to time in the usual course 
for sale, or for repairs or otherwise, and to erect, pull 
down, rebuild, and repair houses, and other buildings and 
erections, and to continue the working of mines, minerals^ 
and quarries which have usually been worked, and to 
drain or otherwise improve the land or any part thereof, 
and to insure against loss by fire, and to make allowances 
to and arrangements with tenants and others, and to de- 
termine tenancies, and to accept surrenders of leases and 
tenancies, and generally to deal with the land in a proper 
and due course of management ; but so that, where the 
infant is impeachable for waste, the trustees shall not 
commit waste, and shall cut timber on the same terms 
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only, and sabject to the same restrictions, on and subject 3. 43. 
to which the infant could, if of full age, cut the same. inTIm. 

As to these terms and restrictioDs: see Honytoood y. Honytvoodf 
18 Eq. 306 ; Dashwood v. Magniac, W. N., 1891, 7, 136. 

(3.) The trustees may from time to time, out of the 
income of the land, including the produce of the sale of 
timber and underwood, pay the expenses incurred in the 
management, or in the exercise of any power conferred 
by this section, or otherwise in relation to the land, and 
all outgoings not payable by any tenant or other person, 
and shall keep down any annual sum, and the interest of 
any principal sum, charged on the land. 

Where, subject to certain trusts, an infant is absolutely entitled to Mortgage for 

the beneficial interest in hind, the legal estate being in trustees, the f^P^^ ^^ 

Court has jurisdiction to direct the raising by mortgage of money for \J^y ' ^"^ 
lepairs : Jackton v. Talboty 21 Ch. D. 786. 

(4.) The trustees may apply at discretion any income 
which, in the exercise of such discretion, they deem 
proper, according to the infant's age, for his or her main- 
tenance, education or benefit, or pay thereout any money 
to the infant's parent or guardian, to be applied for the 
same purposes. 

The power in this subs, and in s. 43 (i.) to ] ay income to the parent Payment 0/ 
or guardian for the in&nt's maintenance, education, or benefit, neces- i°<^in« ^^ 
nrily implies a power for the parent or guardian to give receipts, and ^g^jun'^ 
exempts a person paying from seeing to the application of the money, 
just as a like power to trustees is necessarily implied where they are 
directed to sell land and divide the proceeds amongst infants (^Sowarshy 
▼. Lacy^ 4 Mad. 142 ; Lavender v. Stanton, 6 Mad. 46). Whore the MaiDtenanro 
father is living the amount to be allowed for maintenance is in the ^^**® f*^her 
discretion of the trustees : Wilson v. Turner, 22 Ch. D. 621 ; Be Loft- * 
houte, 29 ib, 932. But a trustee who is also one of two guardians 
cannot discharge himself from his duty as guardian by payment of the 
income to his co-guardian ; strict voucher of items is not required, but 
a proper sum will be allowed : Re Evans, Welch v. Channel, 26 Ch. D. 
58,63. 

(5.) The ^trustees shall layout the residue of the in- 
come of the land in inyestment on securities on which 
they are by the settlement, if any, or by law, authorized 

H 2 



fMFANTS. 



100 CONVEYANCING AND LAW OF PROPERTY ACT, 1881. 

s. 42. to invest trust money, with power to vary investments ; 
and shall accumulate the income of the investments so 
made in the way of compound interest, by from time to 
time similarly investing such income and the resulting 
income of investments ; and shall stand possessed of the 
accumulated fund arising from income of the land and 
from investments of income on the trusts following 
(namely) : 
(l) If the infant attains the age of twenty-one year8> 

then in trust for the infant ; 
(ii.) If the infant is a woman and marries while an 
infant, then in trust for her separate use, inde- 
pendently of her husband, and so that her 
receipt after she marries, and though still an 
infant, shall be a good discharge ; but 
(iii.) If the infant dies while an infant, and being a 
woman without having been married, then, 
where the infant was, under a settlement, tenant 
for life, or by purchase tenant in tail or tail male 
or tail female, on the trusts, if any, declared of 
the accumulated fund by that settlement ; but 
where no such trusts are declared, or the infant 
has taken the land from which the accumulated 
fund is derived by descent, and not by purchase, 
or the infant is tenant for an estate in fee 
simple, absolute or determinable, then in trust 
for the infant's personal representatives, as part 
of the infant's personal estate ; 
but the accumulations, or any part thereof, may at any 
time be applied as if the same were income arising in the 
then current year. 

(6.) Where the infant's estate or interest is in an un- 
divided share of land, the powers of this section relative 
to the land may be exercised jointly with persons entitled 
to possession of, or having power to act in relation to, the 
other undivided share or shares. 

 (7.) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument under 
which the interest of the infant arises, and shall have 
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effect subject to the terms of that instrument and to the ss. 42, 43. 

provisions therein contained. iNrlsro. 

(8,) This section applies only where that instrument "- — 
comes into operation after the commencement of this Act. 

ThiB s. ^oes somewhat beyond what cau lie done by deeil. The trust How fkr this 
extends over the minority uf a tenant in tail by descent, as well as the ■•Agrees with 
minority of a tenant in tail by purchase, which in a deed or will would * "*^ ^^^' 
be a void trost (see 1 Jarman, 274, 4th ed.). To this there is practi- 
cally no objection, as the same accumulation would take place by 
operation uf law or under the direction uf the Court in an adminis* 
tration action. Under subs. 5 the trust fur disposal of the proceeds 
of accumulation is strictly confined within what could be done by deed 
or will. 

43. — (1.) Where any property is held by trustees in Application 
trust for an infant, either for life, or for any greater J( iacome of 
interest, and whether absolutely, or contingently on his F'?P®'y ®^ 
attaining the age of twenty-one years, or on the occur- maintenance, 
rence of any event before his attaining that age, the ^' 
trustees may, at their sole discretion, pay to the infant's 
parent or guardian, if any, or otherwise apply for or to- 
wards the infant's maintenance, education or benefit, the 
income of that property, or any part thereof, whether 
there is any other fund applicable to the same purpose, 
or any person bound by law to provide for the infant's 
maintenance or education, or not. 

This s. does not api^ly to property the vesting of which is or may Does not apply 
be postponed bdyond the age of twenty-oue years : Judkin*8 Trusts, .^**^* vesting 
25 Gh. D. 743. In all such cases where the vesting is so postponed, 
maintenance, educ»ition, and accumulation clauses are still necessary. 

As to the implied power of the parent or guardian to give recet|'ts 
for income and as to the allowance for maintenance where the father is 
living, see n. to s. 42 (4) ; and as to controlling the discretion of a 
trustee in r^ard to maintenance and education as lung as the discretion 
is houestly exercised, see Re Lofihotue, 29 Ch. D. 921. 

A gift of residue to an infiint makes the executor a trustee within 
this s., when the residue is ascertained : Re Smith, 42 Ch. D. 302. 

(2.) The trustees shall accumulate all the residue of 
that income in the way of compound interest, by invest- 
ing the same and the resulting income thereof from time 
to time on securities on which they are by the settle- 
ment, if any, or by law, authorized to invest trust money, 
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S. 43. 

IVFAVTS. 
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tenance. 
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iiubj«ct to be 
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Infant tenant 
for life. 



Whether 
applies after 
a child h^s 
attained 21. 



and shall hold those accumulations for the benefit of the 
person who ultimately becomes entitled to the property 
from which the same arise ; but so that the trustees may 
at any time, if they think fit, apply those accumulations, 
or any part thereof, as if the same were income arising in 
the then current year. 

Under this and the preceding subs, trustees may apply pastaocumu* 
lations Id payiueut of past maintenaDce : Be Pitts* Settlement^ Collins 
y. puts, W. N., 1884, 225. But see S. C. %b. 242. 

Accumulations of income of property vested, but subject to be 
divested on death under twenty-one, have been held to be part of the 
infant's estate on his dying under that age : He Buckley*s Estate^ 22 
Ch. D. 583 (decided on s. 26 of 23 & 24 Vict, c 145, the latter clause 
of which is the same as in this >ubs.). The s., however, seems to put 
the income of a contingent fund (where it produces income) and of a 
vested fund on the sam** footirg. 

And accumulations of iiic»meof a share of which an infant con- 
tingently on her attaining twenty-one was tenant for life, were paid to 
her at twenty-one as the person ultimately entitled to the property 
from which they arose : Be Wells, 43 Ch. D. *^81. 

The case of Be Jeffery, Burt v. Arnold, 1891, I Ch. 671, before 
North, J., was rather peculiar in its circumstances, but may cause a 
doubt whether this subs, applies after a child has attained twenty-one 
so as to enable maintenance to l*e given to the other infant children. 
The decision was mainly founded on Fumeavx v. Bucker, W. N. 
1879, 135, reported merely as a " bequest in trust,** where Jessel, M.R., 
considered that income np to the time when the eldest child attained 
twenty-one fell into residue, and afterwards belonged unly to the child 
or children who attained twenty-one. But on examining the orders 
(Fumeaux v. Bucker, 1873, F No. 106, Reg. Lib.. 1878 A 1038, 
1879 A 1862) it will be found that the bequest was a specific bequest 
of leaseholds, in respect to which the general rule is that a Sjpecific 
bequest of chattels real or personalty, does not carry the intermediate 
income {Quthrie v. WaXrond, 22 Ch. D. 573; Hdmes v. PrescoU, 12 
W. R. 636 ; Theobald on Wills, 3rd ed., p. 129). This makes the 
decision in Fumeaux v. Bucket inapplicable to a case like Be Jeffery^ 
which is governed by Kidman v. Kidman, 40 L. J. N. S. Ch. 359 ; 
Be Medlock, 55 ib. 738 ; and Boch/ord v. Hackman, 9 Ha. 475 (see p. 
485). The latter case, where the adult child took his share of income 
and the rest was accumulated, is a clear authority that the adult child 
does not take the whole income. As regards the peculiarity in the 
case of Be Jeffery that the class was capable of increase, if this be held 
to prevent an infant taking his presumptive share of income until the 
contingency happens, it must equally prevent an adult taking hia 
vested share before the contingency happens (and see 85 SoUciton 
Journal, 572). 
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For inyestmeDts of trust money authorized by law, nee 1 rest Invent- S. 43. 
men! Act, 1889, tn/Wk. 

(3.) This section applies only if and as far as a con- ' 
trary intention is not expressed in the instrument under 
which the interest of the infant arises, and shall have 
effect subject to the terms of that instrument and to the 
proYisions therein contained. 

A direction to aocunmlate the income of shares given to infants "Contrary 
contingently on attaining twenty-one, and to pay the same to them as '^ *^ *^"' 
and when their presumptive shares become [<iyable, is not a contrary 
intention exduiing the operation of tkis s. : Be Thakhei's TrusU^ 
26 Ch. D. 426. 

(4.) This section applies whether that instrument 
comes into operation before or after the commencement 
of this Act. 

Under s. 26 of Lord CranwnrtVs Act, the expression income to whicli Applies to 
such infant ** may be entitled " was held to mean " may be or become *^** ^^^^ 
entitled," so as to include income accruing on a fund to which an ^^^ ^^\^ 
infant was contingently entitled {Re Cotton^ 1 Ch. D. 232), but where capital, 
no income was accruing before the contingency tlie s. did not apply 
(7?d GeoT^, 5 Ch. D. 837). The same holds good under this s. of 
this Act : Re Judkin's Trusts, 25 Ch. D. 743 ; Be Dickson, HiU v. 
Qrant^ 28 Ch. D. 291, 29 %b. 334. But if the legacy is directed to be 
set alpart the income may be applied un<ler tl.ij) s. : Johnston v. CfNeiU, 
3 L. B. Ir, 476 ; Be Medlock's Trusts, B*'ffle v. Mefllock, 66 L. J. Ch. 
738, W. N. 1886, ill. Nor does this s. apply where the whole incouM 
is subject to a prior express trust fur accumulation : Be Al/ard, Hunt 
V. Parry, 32 Ch. D. 383. 

In the case of a pecuniary legacy to an infant contingent on his 
attaining twenty-one, and carrying interest in the meantime, the exe- 
cntors are bound to set it apart, and would but for this s. accumulate 
the whole income. The effect of this s. is that, in the absence of any 
direction to the contrary, if the infant dies under twenty-one the 
residuary legatee takes only the accumulations representing the residue 
of the income not applied under it. On the other hand, if no interest 
is payable on the legacy till the infant attains twenty-one, there is no 
income to which the s. can apply, and the residuary legatee takes the 
income of the residue without deduction till the legacy becomes vested. 
The short effect of the s. seems capable of being stated thus : Where 
the income will go along with the capital if and when the capital vesta, 
then the income is applicable under the s. for the benefit of the infant, 
otherwise not. 

8. 42 authorizes the application of the rents and profits of land a& Difference 
defined b r s. 2 (ii.) for the maintenance, education, or benefit of an between jw. 42 

and 43. 
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SS. 43, U. 
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infHiit only where tlie instrument under wliich the interest of the infant 
arises comes into operation after 1881, but s. 43 applies to any property 
as defined by s. 2 (i.), whether the instrument comes into operation 
after 1881 or not. 
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X. — Rentchabges and other Annual Sums. 

44, — (1.). Where a person is entitled to receive out of 
any land, or out of the income of any land, any annual 
sum, payable half-yearly, or otherwise, whether charged 
on the land or on the income of the land, and whether 
by way of rentcharge or otherwise, not being rent inci- 
dent to a reversion, then, subject and without prejudice 
to all estates, interests, and rights having priority to the 
annual sum, the person entitled to receive the same shall 
have such remedies for recovering and compelling pay- 
ment of the same as are described in this section, as far 
as those remedies might have been conferred by the 
instrument under which the annual sum arises, but not 
further. 

(2.) If at any time the annual sum or any part thereof 
is unpaid for twenty-one days next after the time ap- 
pointed for any payment in respect thereof, the person 
entitled to receive the annual sum may enter into and 
distrain on the land charged or any part thereof, and 
dispose according to law of any distress found, to the 
intent that thereby or otherwise the annual sum and all 
arrears thereof, and all costs and expenses occasioned by 
non-payment thereof, may be fully paid. 

(3.) If at any time the annual sum or any part thereof 
is unpaid for forty days next after the time appointed for 
any payment in respect thereof, then, although no legal 
demand has been made for payment thereof, the person 
entitled to receive the annual sum may enter into pos- 
session of and hold the land charged or any part thereof, 
and take the income thereof, until thereby or otherwise 
the annual sum and all arrears thereof due at the time 
of his entry, or afterwards becoming due during his 
continuance in possession, and all costs and expenses 
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occasioned by non-payment of the annual sum, are fully s. u. 
paid ; and such possession when taken shall be without rehtcharqes 
impeachment of waste. ^"^ other 

(4.) In the like case the person entitled to the annual ' — 
charge, whether taking possession or not, may also by 
deed demise the land charged, or any part thereof, to a 
trustee for a term of years, with or without impeachment 
of waste, on trust, by mortgage, or sale, or demise for all 
or any part of the term, of the land charged, or of any 
part thereof, or by receipt of the income thereof, or by 
all or any of those means, or by any other reasonable 
means, to raise and pay the annual sum and all arrears 
thereof due or to become due, and all costs and expenses 
occasioned by non-payment of the annual sum, or in- 
curred in compelling or obtaining payment thereof, or 
otherwise relating thereto, including the costs of the 
preparation and execution of the deed of demise, and 
the costs of the execution of the trusts of that deed ; 
and the surplus, if any, of the money raised, or of the 
income received, under the trusts of tl^at deed shall be 
paid to the person for the time being entitled to the 
land therein comprised in reversion immediately ex- 
pectant on the term thereby created. 

(5.) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument under 
which the annual sum arises, and shall have effect subject 
to the terms of that instrument and to the provisions 
therein contained. 

(6.) This section applies only where that instrument 
comes into operation after the commencement of this 
Act 

This 8. gives the ordinary remedy for enforcing payment of a rent- How agrees 
charge, except that instead of a term, power only is given to limit a ^ith usual 
term. The remedy by means of a term is rarely wanted, and if wanted ""' 
the term can be created. Where by reason of a lease being prior in 
date to the limitation of a rentcharge, or being granted under a power 
which gives it priority to a rentcharge, the lessee's title is paramount 
to the rentcharge, the remedy by distress is not available, and the 
leasee is only liable to pay his rent to the reversioner. Hence the Why a term is 
necessity for a term. necessary. 
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SS. 44, 45. The remedies given by this s. do not prevent recourse to other 
-» remeiUes : Searle v, CoohCy 43 Cli. D. 519. 

ANHUioSuMs. ^' — (!•) Where there is a qait-rent, chief-rent, rent- 

— : charge, or other aDnnal sum issuing ont of land (in this 

qoi^nntf and soction referred to as the rent), the Copyhold Commis- 

other per- sionors shall at any time, on the reqnisition of the owner 

petnal charges. j i t. 

of the land, or of any person interested therein, certify 
the amount of money in consideration whereof the rent 
may be redeemed. 

The Board of Agriculture is now charged with this duty : see Board 
of Agriculture Act, 18S9, s. 2. 

(2.) Where the person entitled to the rent is abso- 
lutely entitled thereto in fee simple in possession, or is 
empowered to dispose thereof absolutely, or to give an 
absolute discharge for the capital value thereof, the 
owner of the land, or any person interested therein, may, 
after serring one month's notice on the person entitled 
to the rent, pay or tender to that person the amount 
certified by the Commissioners. 

Trust for, or Jt is understood that the Board do not act under this suhs. 

power of, sale, j^ cases where there is a trust for, or power of, sale of the rent. 
Clearly the subs, applies to cases where there is a trust for sale. The 
trustees are empowered '* to dispose thereof absolutely,** and also to 
give *'an absolute discharge for the capital value," and are also the 
persons entitled to the rent, and consequently the persons to whom 
notice is to be given, and teuder is to be made. Where there is a 
power of sale in trustees of a settlement, or in the tenant for life under 
the Settled Land Acts, it is conceived that the tenant for life and the 
trustees together are the persons '* empowered to dispose thereof 
absolutely," and are the persons entitled to the rent, and to whom 
notice is to be given. 

(8.) On proof to the Commissioners that payment or 
tender has been so made, they shall certify that the rent 
is redeemed under this Act ; and that certificate shall be 
final and conclusive, and the land shall be thereby abso- 
lutely freed and discharged from the rent. 

(4.) Every requisition under this section shall be in 
writing; and every certificate under this section shall 
be in writing, sealed with the seal of the Commis- 
sioners. 
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(5.) This seciioii does not apply to tithe rentchatge, or ss. 45, 46. 
to a rent reserved on a sale or lease, or to a rent made rbbtcharges 
payable under a grant or licence for building purposes, or ^^ other 

... .iiitii* Annual Sums. 

to any sum or payment issuing out of land not being — 
perpetual. 

(6.) This section applies to rents payable at, or created 
after, the commencement of this Act. 

(7.) This section does not extend to Ireland. 

The rents referred to ia this s., except a perpetual rentcharge of 
annuity, are incidents of tenure, and would not he incumhrances within 
1.5. 

The entire expense of redeeming the rent necessarily falls on the Oo whom 
person redeeming. He has to procure the certificate of the Board as «*?«"*■« f*^*** 
to the amount to be paid, and as to payment or tender of that amount. 
The person entitled to the rent has only to receive the redemption 
money. 

As to obtaining apportionment of rents mentioned in this s., see Apportion- 
17 & 18 Vict c. 97, ss. 10-14. '"*°*- 



XI. — Powers op Attobnet. powers or 

Attorney. 

46. — (1.) The donee of a power of attorney may, if he Execution 
thinks fity execute or do any assurance, instrument, or ^^^^^ po^^^^ 
thing in and with his own name and signature and his 
own seal, where sealing is required, by the authority of 
the donor of the power ; and eyery assurance, instrument, 
and thing so executed and done shall be as effectual in 
law, to all intents, as if it had been executed or done by 
the donee of the power in the name and with the signa* 
tore and seal of the donor thereof. 

(2.) This section applies to powers of attorney created 
by instruments executed either before or after the com- 
mencement of this Act. 

This 8. had especial reference to clauses which were struck out of 
the Bill in the House of Commons, hut which are now contained in 
the G. A^ 1882, ss. 8 and 9. 

The ezocntion after 1881 of an instrument hy an attorney in his 
own name will not he invalid. It is not necessary, though proper, to 
express that he executes as attorney, or on hehalf of his prindpaL 
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ss. 47, 48. 47, — (1.) Any person making or doing any payment 
Powers op ^^ ^^^» ^^ goo<l faith, in pursuance of a power of attorney, 
attornet. shell not be liable in respect of the payment or act by 
Pnjmmni by reasou that before the payment or act the donor of the 
ttnder power P^^er had died or become lunatic, of unsound mind, or 
without notice bankrupt, or had revoked the power, if the fact of death, 
good* ' ^* lunacy, unsoundness of mind, bankruptcy, or revocation, 

was not at the time of the payment or act known to the 
person making or doing the same. 

(2.) But this section shall not affect any right against 
the payee of any person interested in any money so paid ; 
and that person shall have the like remedy against the 
payee as he would have had against the payer if the pay- 
ment had not been made by him. 

(3.) This section applies only to payments and acts 
made and done after the commencement of this Act. 

^* By,** in the marginal note, should be '* to." 

This 8. is supplementary to 22 & 23 Vict c. 85, s. 26, which applied 
only to trustees, executors, and administrators. 

And as to notice being necessary, apart from statute, in ordt-r to 
terminate an agent's authority— except in case of bankmptcy or death — 
see ^0 Orientdl Bank, 28 Gh. D. 634, 640. 

Further proyision is made for powers of attorney by ss. 8 and 9 of 
the C. A., 1882. It is still necessary for a purchaser taking a convey- 
ance under power of attorney not made in accordance with that Act, 
to ascertain that the principal is alive at the time of execution of the 
As to com- conveyance. But this s. seems to enable the attorney to give a valid 
pleting discbarge for the purchase-money, so that where the contract is Unding 

purchase ander ^^ ^j^^ vendor, the purchaser would obtain a good equitable title. The 
attorney under l^g&^ estate would remain outstanding, but a conveyance could be 
this 8. obtained from the personal representatives under s. 4 or s. 30 of this 

Act. Notwithstanding this s., it will be best still to continue the old 
practice of depositing or retaining the purchase-money until it is ascer* 
tained thi^t the vendor survived the date of execution by his attorney, 
unless the power can be and is made absolutely irrevocable under s. 8 
of C. A., 1882, or made irrevocable for a specified period under s. 9 of 
that Act, and in the latter case the execution by the attorney must be 
within the specified period. 

Deposit of 48, — (1.) An instrument creating a power of attorney, 

mente*creatiTg its execution being verified . by aflSdavit, statutory 
powers of declaration, or other suflScient evidence, may, with the 

aiiorneT* 
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aiBdayit or declaration^ if any, be deposited in the ss. 48, 49. 
Central Office of the Supreme Court of Judicature. powers of 

(2.) A separate file of instruments so deposited shall attornet. 
be kept, and any person may search that file, and inspect 
every instrument so deposited, and an office copy thereof 
shall be delivered out to him on request. 

(3.) A copy of an instrument so deposited may be 
presented at the office, and may be stamped or marked 
as an office copy, and when so stamped or marked shall 
become and be an office copy. 

(4.) An office copy of an instrument so deposited shall 
wiUiont further proof be sufficient evidence of the con- 
tents of the instrument and of the deposit thereof in the 
Central Office. 

(5.) General Bules may be made for purposes of this 
section, regulating the practice of the Central Office, 
and prescribing, with the concurrence of the Commis- 
sio^exs of Her Majesty's Treasury, the fees to be taken 
therein. 

See Rule under this a., infrOy ch, v., p. 157. 

(6.) This section applies to instruments creating powers 
of attorney executed either before or after the commence- 
ment of this Act. 

There is always a diffioulty in securing the production of a general 
power of attorney for the benefit of those whose rights depend on an 
exercise of the power, the original document being necessarily retained 
for subsequent use. Under this s. the original may be deposited, and 
niay be inspected and an ofiBce copy may be obtained. 

XII. — CONSTBUCmON AND EpfEOT OF DeEDS AND Construction 

OTHER InSTBUMENTS. of^De^^d 

OTHER In- 

49. — (1.) It is hereby declared that the use of the struments. 
word " grant " is not necessary in order to convey tene- use of word 
ments or hereditaments, corporeal or incorporeal. " 8^"^' " «"»- 

(2.) This section applies to conveyances made before 
or after the commencement of this Act. 

Since the Act 8 & 9 Vict. c. 106, s. 2, enabled land in posBession to As to DecewUy 

be conveyed by grant, it has been the practice to nse that word in ^*>r word 
•^ ** grant." 
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SS. 49, 50, 51. conveyances of freehold land, though prohahly not neoeesajy, if the 

intent to pass the estate is dear (see Chester y. WHlanj 2 Wms. Saund. 

^l^^^ 96a (1); Shave ▼. Piiicke, 5 T. R. 124). This s. removes any question 
OF Deeds and as to the necessity of so doing. The word *' convey " may be used 
OTHER In- where convenient as to both freeholds and leaseholds (see s. 2 (v.), 
8. 57, and Fonns in Fourth Schedule of this Act). It is not necessary 
to use the word '' grant" except where it implies covenants imder Acts 
of Parliament, as under s. 32 of the Lands Clauses Consolidation Act, 
1845 (8 & 9 Vict, c 18). 



BTRUVENTS. 



CoDTeyance by 
a person to 
himself, &c. 



How land to 
be conveyed 
to tenants in 
common. 



Singular in- 
cludes plural 
and masculine 
feminine. 



Words of 
limitation in 
fee or in tail. 



50. — (1.) Freehold land, or a thing in action, may be 
conveyed by a person to himself jointly with another 
person, by the like means by which it might be con- 
veyed by him to another person; and may, in like 
manner, be conveyed by a hosband to his wife, and by 
a wife to her hnsband, alone or jointly with another 
person. 

(2.) This section applies only to conveyances made 
after the commencement of this Act 

The first part of this s. is supplementary to 22 A; 23 Vict c 35, 
s. 21 (which applies only to personal property), and is only intended to 
apply to a conveyance in joint tenancy, as in the ordinary case of the 
appointment of a new trustee. If land conveyed hy A. is to he held 
in common hy himself and B., the proper course is either for A. to 
convey an undivided share to B., or to c<»nvey the entirety to B. to the 
use of himself and B. as tenants in common. The latter form would 
he adopted only to make covenants run with the land. 

It will he home in mind in reading this and other ss. of the 
Act that the singular includes the plural, the plural the singular, and 
the masculine gender includes the feminine, unless the contrary is 
expressly provided : 13 & 14 Vict. c. 21, s. 4 ; and the Interpretation 
Act, 1889 (52 & 53 Vict. c. 63), s. 1. 

51, — (I.) In a deed it shall be sufficient, in the limita- 
tion of an estate in fee simple, to nse the words in fee 
simple, without the word heirs ; and in the limitation of 
an estate in tail, to use the words in tail without the 
words heirs of the body ; and in the limitation of an 
estate in tail male or in tail female, to use the words in 
tail male, or in tail female, as the case requires, without 
the words heirs male of the body, or heirs female of the 
body. 

(2.) This section applies only to deeds executed after 
the commencement of this Act. 
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See this 8. illustrated in the 4th Schedule, Form IV. SS. 51, 52. 

The principal effect of this s. is to shorten the expressions required in ^ 

a deed to create estates tail and cross remainders. There still remains ^^r^^ Effbct 
the distinction between deeds and wills, that in a will many expressions, of Deeds and 
sQch as '' A« and his assigns for eTer," '' A. and bis issue," Ac, will otheb In- 
create an estate of inheritance, but in a deed no words are sufficient "tedments. 
exoppt either the old technical words or the words authorized by this s. short ezpret- 

This 8. applies only to deeds, therefore a surrender of copyholds tion for ottato 
should be made in the same terms according to the custom as before ^^^> ^^ 
the Act. Surrender of 

There seems to be no ground for the doubt expressed in Coppinger and ^P^ j'J? 
Ifunro on Rents (pp. 45, 46) that this s. does not apply to a rentcharge. heretofore. 
The construction of words creating a use has always been the same as j^ ^ applies 
that of words creating a common law estate, and there can be an estate to a rent- 
in a rentcharge. The word '' estate " is used in this way in s. 5 of the charge. 
Statute of Uses (27 Hen. 8, r. 10) in reference to a rentcharge created 
by way of use. S. 51 of this Act allows a new mode of describing 
legally the quantum of estate, and applies to an interest newly created 
as Well as pre-existins;. If not, the s. would be nugatory as regards an 
estate tail which, like a rentcharge, is always newly created. S. 5 
of the Statute of Uses does not expressly authorize the execution of the 
use in a rentcharge for an estate tail, but nobody has ever doubted that 
it does. The recital (see words " special time," which cover the present 
case) and the enactment are quite generaL 

62. — (1.) A person to whom any power, whether Powers nmpij 
coupled with an interest or not, is given, may by deed ^^ *** ' 
release, or contract not to exercise, the power. 

(2.) This section applies to powers created by instru- 
ments coming into operation either before or after the 
commencement of this Act. 

'Vhis 8. remoYes the difficulty which arose from the indestructibility 
of powers simply coUatera), that ia powers given to a person, not taking 
any estate, to dispose of or charge the estate in favour of some other 
person (see Sug. Powers, 49, 8th ed.). But a power coupled with a Power coupled 
duty cannot be released : Be Eyre, Eyre v. Eyre, 49 L. T. 259, W. N. with a duty. 
1883, 153 ; Wdler v. Ker, L. R 1 Sc. App. 11 ; Palmer v. Locke^ 
15 Ch. D. 294; Be LitOe, 40 Gh. D. 418 ; Williams on Real Property 
(12th ed.), 311. And for the somewhat anomalous case in which a 
parent, the donee of a power to appoint among children who take in 
default of appointment, though he can release it, can get no present 
benefit, on tlM footing that the release is binding, out of the share of a 
desd child, see Qunynghame v. Thurlow, 1 Buss. & My. 436 ; Be Littie^ 
vbi rap. ; Be Baddiffe, 1891, 2 Ch. 662. 

A married woman releasing a power coupled with an interest, must When release 
acknowledire the deed of release in cases where acknowledgment is niust be ac- 

^ knowledged. 
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SS. 52, 53, 54. Dooessary to constitute a deed (Sug. Powers, 92, 8th ed. ; see also 

Chorlton v. Lings, L. R. 4 C. P. 374 ; Beg. v. Harrald, L. R. 7 Q. B- 
361), that is to say, unless she was married after 1882, or unless, if 
married earlier, her interest accrued after that year (M. W. P. A., 
1882, SB. 2 and 5). 

As to disclaimer of powers, sc . 0. A., 1882, s. 6. 

And as to release or disclaimer, by a married woman, of a power not 
coupled with an interest, sec M. W. P. A., 1882, s. 1 (1), note. 



Construction 
AND Eftect 

of Deeds and 
OTHER In- 
struments. 



Disclaimer of 
poweri. 



Construction 
of supple- 
mental deed. 



63. — (1.) A deed expressed to be supplemental to a 
previous deed, or directed to be read as an annex thereto, 
shall, as far as may be, be read and have effect as if the 
deed so expressed or directed were made by way of 
indorsement on the previous deed, or contained a full 
recital thereof. 

(2.) This section applies to deeds executed either 
before or after the commencement of this Act. 



Practical use 
of this s. 53. 



Any document 
may be sup- 
plemental. 



The enactment in this s., thoiigh not necessary, seemed required to 
introduce the practice of usin^, instead of an indorsed deed, a separate 
deed in a similar form referring to but not reciting the previous deed. 
The reference to the previous deed need only be snch as clearly to 
identify it. For this purpose the date and the parties, with some ex- 
planation of the nature of the principal deed in order to make the 
supplemental deed intelligible, will be sufficient (see 4th Schedule, 
Form II.). If deeds be made up bookwise in a form now common, the 
supplemental deed can be attached after execution, and both together 
will be easily readable. A further charge cannot as a general rule be 
made by indorsement on the mortgage deed^ which the mortgagee will 
not allow out of his possession, but a supplemental deed of further 
charge can be sent to the mortgagor for execution, and afterwards 
annexed by the mortgagee to his mortgage deed, without letting the 
latter go out of his possession. 

This s. only speaks of a deed supplemental to another deed, but any 
document may also be made supplemental to a deed or will or to any 
other document. 



Receipt indeed 
sufBcient. 



64, — (1.) A receipt for consideration money or securi- 
ties in the body of a deed shall be a sufiScient discharge 
for the same to the person paying or deliyering the 
same, without any further receipt for the same being 
indorsed on the deed. 

(2.) This section applies only to deeds executed after 
the commencement of this Act. 
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65. — (1.) A receipt for consideration money or other ss. 55, 56. 
consideration in the body of a deed or indorsed thereon construction 
shall, in fayonr of a subsequent purchaser not having ^^^ Effect 
notice that the money or other consideration thereby other in< 
acknowledged to be received was not in fact paid or «tromentb. 
given, wholly or in part, be sufficient evidence of the Receipt in deed 
payment or giving of the whole amount thereof. evilTet^^r 

(2.) This section applies only to deeds executed after subseqaent 
the commencement of this Act purchaser. 

This and the preceding 8. make the reoeipt in the body of a deed Effect of receipt 
executed after 1881, sufficient evidence of payment. Formerly that *^ ^*^y of <i««d- 
receipt was in equity little more than a mere form : see Kennedy 
Y. Qrmiy 3 My. & K. 699, 716 ; Oreendade v. Dare, 20 Beav. 284, 
292. 

56. — (1.) Where a solicitor produces a deed, having Receipt in deed 
in the body thereof or indorsed thereon a receipt for ©r indorsed, 

, , * anthonty for 

consideration money or other consideration, the deed payment to 
being executed, or the indorsed receipt being signed, by "^*^**®^- 
the person entitled to give a receipt for that considera- 
tion, the deed shall be sufficient authority to the person 
liable to pay or giye the same for his paying or giving 
the same to the solicitor, without the solicitor producing 
any separate or other direction or authority in that 
behalf from the person who executed or signed the deed 
or receipt 

(2.) This section applies only in cases where con- 
sideration is to be paid or given after the commencement 
of this Act. 

This 8. meets the dictnm of L.J. l\irDer in Viney v. Chaplin, 
2 De G. & J. 468, 482, making an additional document necessary 
wha?e the pnrchase-money was to be paid to the vendor's solicitor, 
namely an express authority to pay to him : see also Ex parte Swin^ 
Icmkg, 11 Ch. D. 525. 

It makes no alteration in the mode of procedure on the completion Practice not 
of a purchase, but only gives an additional security to a purchaser. *l*«re<i. 
The absence of a written authority to a solicitor to receive considera- 
tion money was never relied on in practice as preventing payment. 
Each person entitled to receive acted as if the execution by him of 
the deed and indorsed receipt enabled the producer of the deed so 
executed to receive without further authority. This was supposed 
to be the law before Viney v. Chaplin, and is now the law in reality. 

I 
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SS. 56, 57, 58. In practice it is perfectly well known to all parties who is the solicitor 

^ acting for each person and entitled to receive ; the payment will be 

OoKffrRUcrriON o * * *. •# 

AND Effect ii^® to him, and a purchaser knowingly making payment to the 
OF Deeds and wrong person would not be absolved by this s. If any one of 
Other In- several persons entitled to receive chooses not to let the deed out of his 
possession, when executed by him, his only couise is to attend on com- 
pletion. 

Ss. 54 and 55 render unnecessary the indorsed receipt and the 
separate authority to pay, and prevent the difficulty and delay some* 
times caused by the omission to sign an indorsed recdpt. The one 
receipt now required may be either in the body of the deed or in* 
dorsed. 

In case of large purchases payment of the deposit by cheque is a 

reasonable practice though the vendor sells in a fiduciary character : 

Fairer v. Lacy, 25 Ch. D. 636 ; 31 ib. 42. 

Where trustees This s. has now been extended to the case of trustees who are vendors 

are Tenders. ^^^ ^Yiq Trustee Act, 1888, iv/rcL, s. 2 (1)), and who were held not to 

be within it unless they had power to authorize payment to their 

solicitor : Be Bdlamy <fe Meir(^%tan B. qf TFl, 24 Ch« D. 387 ; Be 

Flower a/nd the aame^ 27 tb, 592. 

Solicitor must rj^^ solicitor producing the deed must be acting for the person 

recei^nff!"**** signing the receipt therein, and must produce the deed and not merely 

have it in his possession : Day v. Woolwich^ <£»., Society, 40 Ch. D. 
491. 
Whether i. Where trustees are dividing trust fimds and paying to the bene- 

applies to ficiaries their shares, it seems doubtful whether this s. authorizes 

releflfle. 

payment of a share to a solicitor producing a deed of release. The 
trustees are bound to pay, and the payment can scarcely be taken as 
the consideration for the release which is consequent on due payment 
being or having been already made. 

Safficiency of 57* — Deeds in the form of and using the expressions 

&jhedide,**"'^ In the Porms given in the Fourth Schedule to this Act, 

or in the like form or using expressions to the like effect^ 

shall, as regards form and expression in relation to the 

provisions of this Act, be sufficient 

The forms referred to are not in any way directory. They are 
merely illustrative of the modes in which the Act may be applied in 
practice. 

Covenants tu ^8. — (1.) A covenant relating to land of inheritance, 

bind heirs, &c qj devolving ou the heir as special occupant, shall be 

deemed to be made with the covenantee, his heirs and 

assigns, and shall have effect as if heirs and assigns were 

expressed. 
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(2.) A ooTenant relating to land not of inheritance, or s. 58. 

not devolving on the heir as special occnpant, shall be coNOTBucnoH 

deemed to be made with the covenantee, his executors, ^^^ li^rEcr 

administrators and assigns, and shall have effect as if other In- 

execntors, administrators, and assigns were expressed. btrumentb. 

(3.) This section applies only to covenants made after 
the commencement of this Act. 

This 8. renders mmecessaiy the mention of ** heirs and assigns," Benefit of real 
or ** executors, administrators, and assigns," of the covenantee for the ^^"*"*«- 
purpose of making the benefit of a covenant run with the land, but it 
does not make a covenant so run where it would not so run if the 
" heirs and assigns," or '* executors, administrators, and assigns** were 



** Assigns ** includes persons taking by devise or bequest — ^^testar 
mentary assigns " — see cases dted in n. to s. 30, supra. 

In the case of a lease s. 10 annexes to the reversion the benefit of all 
the lessee^s covenants, and so gives this benefit to ''assigns" though 
not mentioned, and also though the covenant be not entered into 
with the reversioner, as where the lessor has a mere power; and s. 11 
annexes the MigtUion of a lessor'a covenant to the reversionary estate, 
and 80 binds assigns though not mentioned where the lessor has power 
to bind that estate. In all other cases the obligation of a covenant Cases where 
relating to land is carried no further than before the Act, and to bind ''assigns" 
the ''assigns" they must still be mentioned where mention was neces- mentioned, 
sary before the Act, for instance, in a lease where the covenant concerns 
a thing not in esse at the time of the demise, as to build a wall 
(Spenesr^s Caee, 1 Smith L. C. 66, 9th ed., Woodfall L. & T. 162, 
14th ed.). In cases other than those between landlord and tenant it is Covenants not 
doubtful whether the obligation of any covenant not involving a grant j *?I**5 ^ 
runs with the land at law, independently of the Judicature Act, 1873 tenant where 
(36 Ss 37 Yict. c. 66, ss. 24, 25 (11); see Austerherry v. Oldham^ assigns have 
29 Ch. D. 750) ; but it does run in equity with notice (and unaffected "»o*»<5«- 
by the rule against perpetuities, see Mackenzie v. ChUderSy 43 Gh. Dl 
265), where the intention is clear that the assigns should be bound 
{Tulk V. Moashat/f 2 Ph. 774, where the assigns were mentioned; 
WiUon V. Eari^ L. B. 1 Ch. Ap. 463, where the assigns were not 
mentioned), and where the covenant is merely restrictive of the user 
of land, and can be enforced by injunction and imposes no pecuniary 
obligation (Hayiuood v. Brunswick Build. Soc, 8 Q. B. D. 403, 408 ; 
London A 8. W, Railway Co, v. Oomm, 20 Gh. B. 563 ; Austerherry 
V. Oldham, 29 Gh. D. 750), except where it imposes an unreasonable 
burden on land, as in KeppeU v. Bailey, 2 My. & E. 517, 535. The Bnrden of real 
result seems to be that all covenants, where the burden is intended to covenants, 
run with the land, should be made by the covenantor for himself and 
his assigns. 

As to the bcneOt running in equity, see Keatee v. Lyon, 4 Gb* 218 ; Benefit in 

1 2 equity. 
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SS. 58, 59, 60. BenaU ▼. (hwlishaw, 9 Ch. D. 125; 11 Gh. D. 866; Nottingham 



CONSTRUCnOX 

AND Effect 
OF Deeds and 
OTHEB In- 
struments. 



Patent Brick & TiU Co, v. Butler, 15 Q. B. D. 261 ; 16 ib. 11^. 



59. — (1.) A coyenant, and a contract under seal^ and 

a bond or obligation under seal, though not expressed to 

bind the heirs, shall operate in law to bind the heirs and 

extend to heirs, '^ estate, as well as the executors and administrators 

^* and personal estate of the person making the same, as if 

heirs were expressed. 

(2.) This section extends to a covenant implied by 
virtue of this Act, 

(3.) This section applies only if and as far as a con- 
trary intention is not expressed in the covenant, contract, 
bond, or obligation, and shall have effect subject to the 
terms of the covenant, contract, bond, or obligation, and 
to the provisions therein contained. 

(4.) This section applies only to a covenant, contract, 
bond, or obligation made or implied after the com- 
mencement of this Act. 



Priority of 
creditor by 
specialty. 



Though by the Act 32 & 33 Vict. c. 46, specialty debto Innding 
the heirs rank no higher in the administration of assets than other 
debts against the land, there is still, under 11 Greo. 4 & 1 WilL 4, c. 47, 
Bs. 6 and 8, the power to sue the heir or devisee personally for such 
debts, and obtain judgment against him to the extent of the a&sets 
which have devolved on him, see Be Hedgely, 34 Gh. D. 379. Accord- 
ingly a creditor having so obtaiued judgment takes priority of other 
creditors against the land, and recovers without any necessity for 
probate or letters of administration, which are only required to support 
proceedings in an administration action. All covenants will now bind 
the heir or devisee so as to enable an action to be brought against him 
personally, though the heir is not expressly mentioned. It has always 
been unnecessary expressly to mention executors or administrators. 

Effect of cove- 60. — (1.) A Covenant, and a contract nnder seal, and 
ormoMjointly. * ^^^ ^^ obligation Under seal, made with two or more 
jointly, to pay money or to make a conveyance, or to do 
any other act, to them or for their benefit, shall be 
deemed to include, and shall, by virtue of this Act, 
imply, an obligation to do the act to, or for the benefit 
of, the survivor or survivors of them, and to, or for the 
benefit of, any other person to whom the right to sue on 
the covenant, contract, bond, or obligation devolves. 
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(2.) This section extends to a covenant implied by ss. oo, 6i. 
Tirtue of this Act. CoNmucriou 

(3.) This section applies only if and as far as a con- ^^^ Effect 

OF D£ED8 AUD 

trary intention is not expressed in the covenant, contract, otmeb in- 
bond, or obligation, and shall have effect subject to the sTRUMENra. 
covenant, contract, bond, or obligation, and to the pro- 
visions therein contained. 

(4.) This section applies only to a covenant, contract, 
bond, or obligation made or implied after the commence- 
ment of this Act. 

This 8. must be read in connection with ss. 58 and 59. The effect EflFect of 08. 
of the three last preceding ss. taken together is that every cove- ^^^^« 
nant may now be made in the simple form : " A. hereby covenants 
with B. that," &c. ; or " A. hereby covenants with B. and C. that,*' &c., 
except covenants relating to land the burden of which is intended to 
run with the land, and in such covenants, for the reasons given in the 
note to 8. 58, A. should covenant for himself and his assigns. The 
covenant will thus bind the heirs, and where relating to land of any 
tenure the benefit of it will run with the land as if the old full form 
applicable to the case had been used ; but where the burden is intended 
to run with the land the assigns of the covenaDtor and the land to be 
burdened should be mentioned. Further it will be sufficient as regards 
the acts to be done under the covenant, to say *" that A. will pay to B." 
or ^ that A. will at the request of B. do all such acts," &c. ; *' that A. 
will pay to B. and C," or ^ that A. will at the request of B. and G. do 
all such acts," &c* Under covenants in this form the heirs or assigns 
of B. (in case, for instance, of a covenant to pay rent of freehold land to 
B. the lessor), or the executors or administrators of B. (as in case of a 
mortgage debt payable to B.) will stand precisely in the place of B. 
Also the survivor of B. and C, or the heirs or assigns, or the executors, 
administrators, or assigns of such survivor, as the case may be, will 
stand precisely in the place of B. and G. as if the old full form of cove- 
nant had been used. Thus not only are all covenants greatly shortened, 
but the form of a covenant with several persons is reduced to that of a 
covenant with one person. The same principle applies to any contract 
under seal, as, for instance, the proviso for redemption or the proviso 
for reduction of the rate of interest on a mortgage, and to contracts in 
a marriage settlement. 

61« — (1.) Wherein a mortgage, or an obligation for Effect of ad- 
payment of money, or a transfer of a mortgage or of account^ic."* 
snch an obligation, the sum, or any part of the sum, 
adyanced or owing is expressed to be advanced by or 
owing to more persons than one out of money, or as 
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AND Effect 

OF Deeds and 

OTHER In- 

9rRUMENT8. 



ss. 61, 62. moneyy belonging to them on a joint acoonnt, or a 
Construction mortgage^ or Buch an obligation, or snch a transfer is 
made to more persons than one jointly, and not in 
shares, the mortgage money, or other money, or money's 
worth for the time being dae to those persons on the 
mortgage or obligation, shall be deemed to be and 
remain money or money's worth belonging to those 
persons on a joint account^ as between them and the 
mortgagor or obligor ; and the receipt in writing of the 
snrviyors or last survivor of them, or of the personal 
representatives of the last survivor, shall be a complete 
discharge for all money or money's worth for the time 
being due, notwithstanding any notice to the payer of a 
severance of the joint account. 

(2.) This section applies only if and as &r as a con- 
trary intention is not expressed in the mortgage, or 
obligation, or transfer, and shall have effect subject to 
the terms of the mortgage, or obligation, or transfer, and 
to the provisions therein contained. 

(3.) This section applies only to a mortgage, or obliga- 
tion, or transfer made after the commencement of this 
Act. 

The ordinary joint account clause had two objects; (1) To rebut 
the preiiumption in equity that the money was advanced in equal 
shares, and to convert it into a joint advance ; (2) The advance being 
originally joint, to enable the money, after the death of one of the 
persons making the advance, to be paid to the survivors or the survivor, 
or his representatives, without inquiry whether the joint account had 
been severed, the clause operating in fact as a contract that a severance 
(if any) should not affect the right of the survivor to give a receipt. 
Both these objects are effected by the present s. The s. applies either 
where the advance is expressly stated to be on a joint account, or 
where the security is not expressly made to persons in shares, so that 
an expression of the joint account is not necessary, though it is co:i- 
venient as a direct statement of the rights of the mortgagees. As 
between the mortgagees the joint account may be rebutted by evidence : 
Be Jackson^ Smith v. Stbthorpe, Bi Ch. D. 732. 

Grant of ease- 62. — (1.) A Conveyance of freehold land to the use 

way^o'f uw. ^ *^** *^y P^raon may have, for an estate or interest not 

exceeding in duration the estate conveyed in the land, 

any easement, right, liberty, or privilege in, or over 
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or with lespect to that land, or any part thereof, shall ss. 62, 63. 
operate to Test in possession in that person that ease- covmvcno^ 
ment, right, liberty, or privilege, for the estate or interest akd Effect 
expressed to be limited to him ; and he, and the persons other in- 
deriving title nnder him, shall have, use, and enjoy the trumehtb. 
same accordingly. 

(2.) This section applies only to oonyeyanoes made 
after the commencement of this Act. 

The Statute of Uses, 27 Hen. YIII. o. 10, 8. 1 (by force, aa it seems, 
of the words, "of and in such like estates"), enabled estcUes only to be 
raiaed by way of use, and s. 5 enabled rentcharges to be raised by way 
of use. The statute does not contain any s. applicable to the creation 
of other interests de novo (see Beauddy v. Brook, Cro. Jac. 189; 
Bbc. Ab. Uses, F.), but s. 1 enabled them, when created for a freehold 
interest^ to be conveyed to uses, as being hereditaments. Consequently 
under a conveyance to uses or imder a power of sale and exchange, a 
right of way or other easement or liberty could not be created, but if 
in existence could be conveyed to uses. 

** Deriving title" means by and according to law, consequently this No new kind of 
8. does not confer any new power of transmitting title, nor enable the ^'*°*®?*5"' 
creation of any new kind of easement, or make assignable that which ^'^ * 
before this Act was not by law ^issignable. For instance, a right of 
vay in gross cannot be created capable of assignment : see Ackroyd v. 
Smithy 10 C. B. 164. That there may be an " estate " in an incorporeal 
hereditament appears by the Statute of Uses, s. 6, which speaks of an 
estate in an annual rent. 

63, — (1.) Every conveyance shall, by virtue of this Provision for 
Act, be effectnal to pass all the estate, right, title, jj^ti»« ••*•*«. 
interest, claim, and demand which the conveying parties 
respectively have in, to, or on the property conveyed, or 
expressed or intended so to be, or which they respectively 
have power to convey in, to, or on the same. 

(2.) This section applies only if and as far as a contrary 
intention is not expressed in the conveyance, and shall 
have effect subject to the terms of the conveyance and to 
the provisions therein contained* 

(3.) This section applies only to conveyances made 
after the commencement of this Act. 

The object of this s. is to abolish the *'all estate " clause. The s. "All estato" 
does not say that every conveyance shall be deemed to contain this claiue, 
clause, which might be inconsistent with the terms of conveyance, as 
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SS. 63, 64, 65. the word ''conyeyanoe'* includes '* lease** (see s. 2 (v.) ). It merely 

-*— ooofirms a previously existing rule of law (see Elphlnstone on Inter- 

^nd^Effbct* P'^^*^^^^ ^^ Deeds, pp. 204-9), and applies the rule in the same cases, 

OF Deeds and namely, where a contrary intention is not expressed. Even with an 

OTHER Iv- express *' all estate " clause a lease could not pass the fee for want of 

STBUMEKTH. ^^q ^^p^ «4 j^^j,^ »» or " fee ample,** and also because the premises would 

he controlled by the habendum: Go. Lit. 183 a; Buckler'$ Caae^ 

2 Go. 55 ; Shep. Touch. 113. 

Construction of 64, — In the oonstraction of a coyenant or proyiso, or 
nants. Other provision, implied in a deed by virtne of this Act, 

words importing the singular or plural number, or the 
masculine gender, shall be read as also importing the 
plural or singular number, or as extending to females, as 
the case may require. 

LowQ Terms. XIIL— LoNG TeRMS. 

of mfdue*of ®^' — (!•) Where a residue unexpired of not less than 
long term into two hundred years of a term, which, as originally created, 

was for not less than three hundred yeais, is subsisting 
in land, whether being the whole land originally com- 
prised in the term, or part only thereof, without any 
trust or right of redemption affecting the term in fSeiYour 
of the freeholder, or other person entitled in reversion 
expectant on the term, and without any rent, or with 
merely a peppercorn rent or other rent haying no money 
yalue, incident to the reversion, or haying had a rent, 
not being merely a peppercorn rent or other rent haying 
no money value, originally so incident, which subse- 
quently has been released, or has become barred by lapse 
of time, or has in any other way ceased to be payable, 
then the term may be enlarged into a fee simple in the 
manner, and subject to the restrictions, in this section 
provided. 

rrcsiimption The Statute of Limitations, 3 & 4 Will. 4, c. 27, does not apply to 

rlut ''''"**' "" ** ^®^* reserved on a lease {Qrant v. EUis, 9 M. & W. 113; Sugden, 

Real Prop. Stat. 36, 63, 2nd ed.), but before that Act presumption 
from lapse of time operated as a bar in cases where the old Act did not 
apply {Doe v. Prosser^ Gowper, 217); and it is conceived that the 
same principle would hold now, so that after non-payment of rent for 
a long period it would be presumed to have been released : see Eldridge 
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▼. Knotty Gowper, 214; and compare Lidiard and Jackaon\ dbc.f 8. 65. 

Ckmtmei, 42 Ch. D. 254. Lon^rms. 

A rent which, when receiyed, has a money yalue, as a rent of three .__ 

shillinga, though it be not regnlarly paid, is not within this subs. : Be **Vo monej 

Smiih A Sioti, 29 Gh. D. 1009 n. ; otherwise as to a rent of one silver ▼•Ine." 
penny if Lawfully demanded : Ee Chapman A EM$^ ib, 1007. 

(2.) Each of the following persons (namely) : 
(i.) Any person beneficially entitled in right of the 
term, whether subject to any incombrance or 
not, to possession of any land comprised in 
the term; but, in case of a married woman, 
with the concurrence of her husband, unless 
she is entitled for her 'separate use, whether 
with restraint on anticipation or not, and then 
without his concurrence ; 

If the married woman was married after 1882, or if her beneficial 
interest in the term was acquired after 1882, she holds it as her 
separate property, whether so expressed or not, under the M. W. P. A., 
1882, 88. 2 and 5, and her husband's concurrence is not necessary. 

(ii.) Any person being in receipt of income as trustee, 
in right of the term, or haying the term vested 
in him in trust for sale, whether subject to any 
incumbrance or not ; 
(iii.) Any person in whom, as personal representative 
of any deceased person, the term is vested, 
whether subject to any incumbrance or not ; 
shall, as far as regards the land to which he is entitled, 
or in which he is interested, in right of the term, in any 
such character as aforesaid, have power by deed to declare 
to the effect that, from and after the execution of the 
deed, the term shall be enlarged into a fee simple. 

(3.) Thereupon, by virtue of the deed and of this Act, 
the term shall become and be enlarged accordingly, and 
the person in whom the term was previously vested shall 
acquire and have in the land a fee simple instead of the 
term. 

This 8. enables the conversion into fee simple of a long term in a S. applies to 
case where it is practically impossible that evidence of title to the ^^^^ where 
reversion in fee could exist at the expiration of the term, at least ^^appri^ciable 

value. 
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S. 65. 
Long Terxs. 



Old mode of 
acquiriDg fee. 



Who has power 
to conTcrt. 



Truitee. 



Mortgagor but 
not mortgagee. 

Effect of oon- 
▼ersion. 



8. 11. 



Amendment 
of enactment 
respecting 
long terms. 



\rhere the reversion is not rested in a corporation, and where also if 
such evidence did exist the value of the reversion must be infinites!-* 
mally small at the time of conversion. 

Before the Act 8 & 9 Vict c. 106, a tortious fee, and for all practical 
purposes an actual fee, could be acquired hj means of a feoffment : see 
1 SaDd. Uses, 30, 6th ed. ; 2%b.l^ei segr. But s. 4 of that Act took 
away the tortious effect of a feoffment, and rendered impossible the 
acquisition of a fee in place of a term. The usual origin of a long 
term is a mortgage by demise where the right of redemption has been 
foreclosed or has been barred by possession and lapse of time. The 
fact that the land is not freehold is often overlooked, complication of 
title arises, and the intentions of a testator are sometimes frustrated, 
the leasehold interest passing imder a gift not intended to include it. 

The power to convert into a fee is given to " any person beneficially 
entitled " '^ to possession " (see definition of " possession," s. 2 (iii.) ). 
Thus a tenant for life, legal or equitable, and whether the land is 
** subject to any incumbrance or not,** can effect the conversion. A 
trustee can only convert where the trust is active and he is in receipt 
of rent. Otherwise the beneficial owner is the person to convert. 
Thus a trustee under the usual trust for sale and conversion in a will 
would be the proper person to effect a conversion, but not the trustee 
under a settlement holding the term on trusts corresponding to the 
limitation of the freeholds. There the equitable tenant for liib would 
be the proper person. 

A mortgagee cannot convert, as it would be improper to allow him 
to change the nature of his mortgagor's* estate. But the mortgagor 
can convert, the conversion being no injury to the mortgagee. 

The effect of subs. 3 is to defeat the reversion' in fee in the same 
way as on a disentail, so that the fee acquired by conversion is free 
from all dealings affecting the original fee. 

The term capable of being enlarged by this Act has been explained 
by the C. A., 1882, s. 11, which enacts liiat 

Section sixty-five of the Conveyancing Act of 1881 shall 
apply to and include, and shall be deemed to have always 
applied to and included, every such term as in that section 
mentioned, whether having as the immediate reversion 
thereon the freehold or not ; but not — 

(i.) Any term liable to be determined by re-entry for 

condition broken ; or 
(ii.) Any term created by sub-demise out of a superior 
term, itself incapable of being enlarged into a fee 
simple. 

It follows that if A. having a lease for 999 years at a substantial 
rent demised to B. for 500 years without rent, taking a fine, then 
neither A. under s. 65 of the Act of 1881, nor B. under s. 11 of the 
Act of 1882 could acquire the fee. The result would bo the same i 
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the lease for 999 jeara be not at a rent, but bo liable to be detenxdned SL (fS. 

by re-entry for condition broken. But if neither the lease nor the ""-^ 

snb-lease be at a rent, nor be liable to be determioed by re-entry for ^ ^ ^'"' 
condition broken, then B. could acquire the fee^ notwithstanding that 
his immediate reyersion is not the freehold, and could thus defeat A.'8 
term. A. could also acquire the fee as being entitled to possession, 
which includes receipt of rents and profits, if any (s. 2 (iii.) ), in right 
of his term (see s. 65 (2) (L) ), but having done so would be liable to 
have his estate defeated by the enlargement of B.'8 term. 

(4.) The estate in fee simple so acquired by enlarge- c. a, 188i, s. 
ment shall be subject to all the same trusts, powers, ^^ "^^ 
executory limitations over, rights, and equities, and to 
all the same covenants and provisions relating to user 
and enjoyment, and to all the same obligations of every 
kind, as the term would haye been subject to if it had 
not been so enlarged. 

(5.) But where any land so held for the residue of a 
term has been settled in trust by reference to other land, 
being freehold land, so as to go along with that other 
land as far as the law permits, and, at the time of 
enlargement, the ultimate beneficial interest in the term, 
whether subject to any subsisting particular estate or 
not, has not become absolutely and indefeasibly vested 
in any person, then the estate in fee simple acquired as 
afor^aid shall, without prejudice to any conveyance for 
value previously made by a person having a contingent 
or defeasible interest in the term, be liable to be and 
shall be conveyed and settled in like manner as the 
other land, being freehold land, aforesaid, and until so 
conveyed and settled shall devolve beneficially as if it 
had been so conveyed and settled. 

Under subs. 5, where there has been no dealing for value with the Where no 
ultimate beneficial interest in the term, and that interest has not ^♦'^JJog ^^^^ 
become absolutely and indefeasibly vested (as where the term has been ^ ' 

settled in the usual way, and no tenant in tail by purchase has 
attained twenty-one), the land-on the enlargement of the term is for 
all purposes of descent, devise, &c., changed from leasehold to fee 
simple. It will no longer vest absolutely in the first tenant in tail 
who attains twenty-one, but will descend imder the entail if not 
disentailed. This result is the same as that produced where leaseholds 
are sold under a power of sale and the proceeds invested in fee simple 
land. 



SS. 65) 66. 

Ix>NO Terms. 

contra when 
a cobveyance 
for value. 
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Where there has been a conTeyance for value the effect of that con- 
veyance is preserved. Thns suppose the settlement to be on A. for 
life, remainder to his sons successively in tail, remainder to G. in tail, 
remainder to D. in fee, A. has no son of age, the term has not become 
absolutely and indefeasibly vested in any person, therefore the estate 
ip fee simple acquired by enlargement should be conveyed to the uses 
of the settlement, and in the meantime viill devolve accordingly as to 
the equitable interest. But 0. will become absolutely entitled to the 
term in case A. dies without having a son who attains the age of 
twenty-one, or dies under that age without leaving issue inheritable ; 
and if C. hss mortgaged this contingent interest, then the mortgagee 
will take the fee obtained by enlargement in the same event in which 
he would have taken the term, but the equity of redemption will 
devolve under the entail. If a son of A. attains twenty-one before the 
enlargement is effected, then he becomes absolutely and indefeasibly 
entitled to the term, and this subs. 5 does not apply, but under subs. 4 
the fee acquired is subject to the same trusts as the term, that is, a 
trust for the son absolutely, and no disentail is required. Uiider a 
will the land will pass as freehold or leasehold, according to its tenure 
at the time of the testator's death. 



(6.) The estate in fee simple so acquired shall, whether 
the term was originally created withont impeachment of 
waste or not, include the fee simple in all mines and 
minerals which at the time of enlargement have not 
been severed in right, or in fact, or have not been severed 
or reserved by an inclosure Act or award. 

(7.) This section applies to every such term as aforesaid 
subsisting at or after the commencement of this Act. 

Saves the Subs. 6 iu effect gives to the owner of a fee simple obtained by en- 

right to mines largement the right to the mines in fee simple as well as the land, 

not veeted in except in those cases where there is a possibility that the mines can 
surface owner. ,^ ^, _, ,*^ •',, 

bo shown to be vested m some other person than the reversioner 

in fee. 

Mines severed in right (as by conveyance separately from the land) 

will also be severed in fact, but the words *' in fact" seem also required 

to save the title of a person in possession of mines without obliging 

him to show that they have been severed in right. 



adopi'ionof XIV.— Adoption op Act. 

Act. 

66. — (1.) It is hereby declared that the powers given 

8o^iicftor°and ^7 ^^^^ -^^^ ^ ^^7 p^rson, and the covenants, provisions, 

trustees adopt- stipulations, and words which nnder this Act are to be 

insr .A.d 

deemed included or implied in any instrument^ or are by 
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this Act made applicable to any contract for sale or gs. 66 67. 
other transaction, are and shall be deemed in law proper , 

Adoptiosi of 

powers, coyenants, provisions, stipulations, and words, to act. 
be given by or to be contained in any snch instrument, 
or to be adopted in connection with, or applied to, any 
such contract or transaction ; and a solicitor shall not be 
deemed guilty of neglect or breach of duty, or become 
in any way liable, by reason of his omitting, in good 
iaith, in any such instrument, or in connection with any 
such contract or transaction, to negative the giving, 
inclusion, implication, or application of any of those 
powers, covenants, provisions, stipulations, or words, or 
to insert or apply any others in place thereof, in any 
case where the provisions of this Act would allow of his 
doing so. 

(2.) But nothing in this Act shall be taken to imply 
that the insertion in any such instrument, or the adoption 
in connection with or the application to, any contract or 
transaction, of any further or other powers, covenants, 
provisions, stipulations, or words is improper. 

(3.) Where the solicitor is acting for trustees, executors, 
or other persons in a fiduciary position^ those persons 
shall also be protected in like manner. 

(4.) Where such persons are acting without a solicitor 
they shall also be protected in like manner. 

Under this s. a solicitor adopting the Act and fiaming his drafts Solicitor's 

80 as to incorporate the forms contained in the Act, or so as not to responsibility 

exclude any provisions of the Act, incurs no responsihility, those adoption of the 

forms and provisions heing by this s. declared proper. The same Act. 
Lolds as to a trustee or executor. If he uses other forms his respousi- 
bility remains the same as before the Act. 

Having regard to subs. 3, tmstees and executors will probably Adoption by 

always require the Act to be adopted, thereby obtaining express trustees. 
statutory protection. 



XV. — Miscellaneous. miscella- 

neous. 

67. — (1.) Any notice reqnired or anthorized by this « 7— 

- /lilt-*' Regulations 

Act to be served shall be m writmg. respecting 

(2.) Any. notice reqnired or anthorized by this Act to ^^^^^' 
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SS. 67, 68. 



MiSCELLA.- 
ME0U8. 



Service on 
mortgagor* 

Short title of 
5 & 6 Will. 4, 
c. 62. 



be served on a lessee or mortgagor shall be sufficient, 
although only addressed to the lessee or mortgagor by 
that designation without his name, or generally to the 
persons interested without any name, and notwith- 
standing that any person to be affected by the notice is 
absent, under disability, unborn, or unascertained. 

(3). Any notice required or authorized by this Act to 
be served shall be sufficiently served if it is left at the 
last-known place of abode or business in the United 
Kingdom of the lessee, lessor, mortgagee, mortgagor, or 
other person to be served, or, in case of a notice required 
or authorized to be served on a lessee or mortgagor, is 
affixed or left for him on the land or any house or 
building comprised in the lease or mortgage, or, in case 
of a mining lease, is left for the lessee at the office or 
counting-house of the mine. 

See Cronin v. Boffen^ 1 Cab. & £11. 348. 

(4.) Any notice required or authorized by this Act to 
be served shall also be sufficiently served, if it is sent by 
post in a registered letter addressed to the lessee, lessor, 
mortgagee, mortgagor, or other person to be served, by 
name, at the aforesaid place of abode or business, office, 
or counting-house, and if that letter is not returned 
through the post-office undelivered; and that service 
shall be deemed to be made at the time at which the 
registered letter would in the ordinary course be de- 
livered. 

(5.) This section does not apply to notices served in 
proceedings in the Court. 

Ab to service on mortgagor of notice to sell by mortgagee, see note to 
s. 20 (i.). 

68.— The Act described in Part II. of the First 
Schedule to this Act shall, by virtue of this Act, have 
the short title of the Statutory Declarations Act, 1835, 
and may be cited by that short title in any declaration 
made for any purpose under or by virtue of that Act, or 
in any other document, or in any Act of Parliament. 
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The object of this s. is to render unnecessary the long and cambrous SS. 68, 69. 
tille of the Act referred to. The Form given in the schedule to that 

Act will now run thus : I, A. B., do solemnly .... and by virtue of hequs. ' 

the provisions of the Statutory Declarations Act, 1835. 



XVL — Coubt; Pbooedube; Obdebs. court; pro- 

cedure; 

69. — (1.) All matters within the jurisdiction of the 

Conrt nnder this Act shall, subject to the Acts regulating ^^**®" 

the Court, be assigned to the Chancery Division of the payments into 

Court. ^^^ '?^ 

vyvux «• ^ application. 

(2.) Payment of money into Court shall effectually 
exonerate therefrom the person making the payment. 

(3.) Every application to the Court shall, except where 
it is otherwise expressed, be by summons at Chambers. 

This subs, is obligatory : Be LiUwalVs Tnuts, 30 W. R« 243, 
W. N. 1882, 6 ; Patching v. BuU, 30 W. R. 244, affirmed W. N. 1882, 
113 ; LaQuim v. Latham, W. N. 1889, 171. 

(4.) On an application by a purchaser notice shall be 
served in the first instance on the vendor. 

(5.) On an application by a vendor notice shall be 
served in the first instance on the purchaser. 

(6.) On any application notice shall be served on such 
persons, if any, as the Court thinks fit. 

(7.) The Court shall have full power and discretion to 
make such order as it thinks fit respecting the costs, 
charges, or expenses of all or any of the parties to any 
application. 

(8.) General Bules for purposes of this Act shall be 
deemed Bules of Court within section seventeen of the 
Appellate Jurisdiction Act, 1876, and may be made 39 & 40 Vict. 
accordingly. ^- ^^' »• ^^• 

(9.) The powers of the Court may, as regards land in 
the County Palatine of Lancaster, be exercised also by 
the Court of Chancery of the County Palatine; and 
Bules for regulating proceedings in that Court shall be 
from time to time made by the Chancellor of the Duchy 
of Lancaster, with the advice and consent of a Judge of 
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SS. 69, 70. 



Court; 

Procedure ; 

Orders. 



the High Court actiog in the Chancery Division, and of 
the Vice-Chancellor of the County Palatine. 



Durham 



Afl to exercise of the powers of the Court, in respect of land in 
Durham, by the Palatine Court there, see Pahitine Court of Durham 

RrfaU^ Court, Act. 1889, 8. 10, 

and Lancaster As to power to make rules for the Court of Chancery of Lancaster, 

Court Rules. gee Chancery of Lancaster Act, 1890, s. 6. 

(10.) General Bules, and Bules of the Court of 
Chancery of the County Palatine, under this Act may 
be made at any time after the passing of this Act, to 
take effect on or after the commencement of this Act. 

70, — (1.) An order of the Court under any statutory 
or other jurisdiction shall not as against a purchaser be 
invalidated on the ground of want of jurisdiction, or of 
want of any concurrence, consent, notice, or service, 
whether the purchaser has notice of any such want or 
not. 



Orders of 
Court con- 
clusive. 



Applies to 
orders of the 
old Courts. 



40 & 41 Vict, 
c. 18, &. 40. 



" Court '* is defined s. 2 (xviii.) as " Her Majesty's High Court of 
Justice,'' which is a division of the Supreme Court which includes the 
old Courts of Chancery and Common Law (Judicature Act, 1873, 
36 & 37 Vict. c. 66, ss. 3, 4), all united into one Court, so that this 
8. applies to all orders of the old Courts. 

And query if, under this s., there is a "power" or "authority" of 
the High Court, exercisahle, in certain matters, hy a County Court, 
under s. 67 of the County Courts Act, 1888. 

(2.) This section shall have effect with respect to any 
lease, sale, or other act under the authority of the Court, 
and purporting to be in pursuance of the Settled Estates 
Act, 1877, notwithstanding the exception in section forty 
of that Act, or to be in pursuance of any former Act 
repealed by that Act, notwithstanding any exception in 
such former Act. 

(3.) This section applies to all orders made before or 
after the commencement of this Act, except any order 
which has before the commencement of this Act been 
set aside or determined to be invalid on any ground, 
and except any order as regards which an action or 
proceeding is at the commencement of this Act pending 
for having it set aside or determined to be invalid. 
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This 8. has an important effect in making valid titles under sales SS. 70» 71. 
by the Conrt The order for sale is made ooDclusive in favour of a ^ 

purchaser as to jurisdiction (for instance to sell part- of a settled estate pitocEDUBE  
for any purpose) and as to consent (as of a respondent in a petition Ordebs. 
under the Settled Estates Act), notice or service (as where a party to an *~^ 

action or a person served with notice of judgment in an action does not jL?*Ji 
appear). It is also conclusive in favour of a purchaser as to dispensing n^j^ ^ 
with the concurrence or consent of persons entitled, whether the objcc^ 
tion to the order appears on the face of it or not : HcM'Dares Contract^ 
21 Ch. D. 41. This case appears to decide that every order of the right 
Court is valid in favour of a purchaser, ih, 47. " Purchaser ** in this 
Act includes a lessee or mortgagee : s. 2 (viii.). 

Sahss. 2 and 3 give this s. an important retrospective effect by How far r«tro- 
msking valid every past lease or sale under the Settled Estates Acts of spectiye. 
1856 and 1877, where no proceedings have been taken to question the 
sale, notwithstanding that there has been in fact an omission to obtain 
the required consent under s. 28 of the first Act, or s. 40 of the second 
Act. 

XVII. — KePEALS. Repeals. 



71. — (1.) The enactments described in Part III. of the Repeal of 
Second Schedule to this Act are hereby repealed, ?n Part iii. 

(2.) The repeal by this Act of any enactment shall g^^^"^^ 
Bot affect the validity or invalidity, or any operation, restriction on 
effect, or consequence, of any instrument executed or *" "?«***• 
made, or of anything done or suffered, before the com- 
mencement of this Act, or any action, proceeding, or 
thing then pending or uncompleted; and every such 
action, proceeding, and thing may be carried on and 
completed as if there had been no such repeal in this 
Act; but this provision shall not be construed as 
qualifying the provision of this Act relating to section 
forty of the Settled Estates Act, 1877, or any former 
Act repealed by that Act. 

Subs. 2 preserves to the full extent the power of sale given by Lord Powers under 
Cranworth's Act in case of mortgages prior to 1882^ The " operation ^^ Cttm' 
and effect " of the mortgage was under that Act to give every raort- "^^^^^ ^ ^^^ 
g:agee a power of sale unless otherwise agreed, and as a *' consequence " 
he could sell. This ^ operation, effect and consequence " are not to be 
affected by the repeal of the Act (see Solomon A Meagher's Contract^ 
40 Ch. D. 508). 

As to the effect of the repeals in this s., see Quilter v. Mapleson, 
9 Q. B. D. 675, 677 ; Be Dickson, HtU v. Grant, 29 Cfh. D. 840. 

K 
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SS. 72. 73. 

Ireland. 

ModificmtioDB 

respecting 

Ireland. 



40 & 41 Vict, 
c. 57, 8. 69. 



Death of bare 
trustee (a) in- 
testate, etc 
37 & 88 Vict., 
c 78. 



XVIIL — Ireland. 

72. — (1.) In the application of this Act to Ireland 
the foregoing provisions shall be modified as in this 
section provided. 

(2.) The Court shall be Her Majesty's High Court of 
Justice in Ireland. 

(3.) All matters within the jurisdiction of that Court 
shall^ subject to the Acts regulating that Court, be 
assigned to the Chancery Division of that Court; but 
General Bules under this Act may direct that any of 
those matters be assigned to the Land Judges of that 
Division. 

(4.) The proper office of the Supreme Court of Judi- 
cature in Ireland shall be substituted for the central 
office of the Supreme Court of Judicature. 

(5.) General Bules for purposes of this Act for Ireland 
shall be deemed Rules of Court within the Supreme 
Court of Judicature Act (Ireland), IS??, and may be 
made accordingly, at any time after the passing of this 
Act, to take effect on or after the commencement of 
this Act. 

78, — (1.) Section five of the Vendor and Purchaser 
Act, 18?4, is hereby repealed from and after the com- 
mencement of this Act, as regards cases of death there- 
after happening ; and section seven of the Vendor and 
Purchaser Act, 18?4, is hereby repealed as from the date 
at which it came into operation. 

(2.) This section extends to Ireland only. 



(a) Ab to the meaning of a " bare trustee,*^ see note to V. & P. A., 
8. 6, suprdt. 
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SCHEDULES. 



THE FIRST SCHEDULE. 



ACTS AFFECTED (a). 

Part I. 

1 & 2 Vict 0. 110. — An Act foi abolishiiig arrest on mesne 

process in civil actions, except in certain cases; for 
extending the remedies of creditors against the property 
of debtors ; and for amending the laws for the relief of 
insolvent debtors in England. 

2 & 3 Vict. o. 11. — An Act for the better protection of pur- 

chasers against judgments, Crown debts, lis pendens, and 
fiats in bankruptcy. 
18 & 19 Vict. o. 15. — An Act for the better protection of 
purchasers against judgments, Crown debts, cases of lis 
pendens, and life annuities or rentcharges. 

22 & 23 Yict. c. 35. — An Act to further amend the law of 

property and to relieve trustees. 

23 & 24 Yict. c. 38. — An Act to further amend the law of 

property. 
23 & 24 Yict. 0.1 15. — An Act to simplify and amend the 
practice as to the entry of satisfaction on Crown debts 
and on judgments. 

27 & 28 Vict. o. 112. — An Act to amend the law relating to 

future judgments, statutes, and recognizances. 

28 & 29 Vict. o. 104.— The Crown Suits, &c.. Act, 1865. 

31 & 32 Yict. c. 54. — ^The Judgments Extension Act, 1868. 

Part II. 

5 & 6 Will. 4, 0. 62. — An Act to repeal an Act of the present 
session of Parliament, intituled '* An Act for the more 

(a) The Acts in Part I. of this schedule were affected only hy ss. 
of the Bill struck out in the House of Commons, and the reference to 
them here should also have been struck out. (See Preface to the 
first edition.) But those ss. are now included in s. 2 of the G. A,, 
1882. 

K 2 
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effectual abolition of oaths and affirmations taken and 
made in various Departments of tlie State, and to subhti- 
tute declarations in lieu thereof; and for the more entire 
suppression of volnntary and extra-judicial oaths and 
affidavits;" and to make other provisions for the 
abolition of unneoessary oaths. 



THE SECOND SCHEDULE. 



REPEALS. 

A description or citation of a portion of an Act is inclusive 
of the words, section, or other part, first or last mentioned, 
or otherwise referred to as forming the beginning, or as 
forming the end of the portion comprised in the description 
or citation. 



22 & 23 Vict, 
o. 35, in part. 



23 & 24 Vict, 
c. 126, in part. 



Pabt I. 

An Act to further amend the\. 

law of property and to relieve l^^ P*^ ' 

trustees J ^^^^V>- 

Sections four to nine. 

The Common Law Procedure J^in part ; 

Act, 1860 J namelj,- 

Section two. 



16 & 16 Vict. 
c. 86, in part. 



Pakt IL 



An Act to amend the practices . ' ^^, , 
and course of proceedings in I *^ ' 
the High Court of Chanceiy. j 
Section fortj-eight. 



8 & 9 Vict. c. 
119. 



Paet hi. 

An Act to facilitate the convey- 
ance of real property. 



J 
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23 & 24 Yict. 
c. 145, in part. 



An Act to give to trastees, 

mortecaeees, and others cer- . 

. . ^ '^ I in part; 

tain powers now commonly) nAmelv 

inserted in settlements, mort- ^'" 

gages, and wills • • • . J 
Parts IL and III. (sections 
eleven to thirty) (a). 



THE THIRD SCHEDULE. 



STATUTORY MOBTGAOE. 
Pabt L 

Deed of Statutory Mortgage. 

This Indentubb made by way of statutory mortgage the 
day of 1882 between A. of [dcJ] of the one part 

and M. of [^c] of the other part Witnbsscth that in con- 
sideration of the sum of £ now paid to A, by HL. of 
which sum A, hereby acknowledges the receipt A. as mort- 
gagor and as beneficial owner hereby conveys to M, All that 
[dtc] To hold to and to the use of M. in fee simple for 
Beouring payment on the day of 1883 of the 
principal sum of £ as the mortgage money with 
interest thereon at the rate of \^four'] per centum per annum. 
In witness &c. 






Variations in this and subsequent forms to be made^ if required^ for 
leasehold land, or other matter. 



Part II. 

(A.) 

Deed of Statutory Transfer y Mortgagor not joining. 

This Indenture made by way of statutory transfer of 
mortgage the day of 1883 between M. of [etc.] of 

the one part and T. of [dc] of the other part supplemental 

(a) Parts L and IV. of the Act here referred to have since been 
repealed by the S. L. A., 1882, s. 64, but the powers given by ss. 8 and 
9 indaded in Part I. of that Ace are now supplied by the Trustee Act 
1888, 88. 10 and 11. 
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to an indenture made by way of statatoxy mortgage dated 
the day of 1882 and made between [de.] Wrr- 

NES8ETH that in oonsideration of the sum of £ now paid 

to M. by T. being the aggregate amount of £ mortgage 

money and £ interest due in respect of the said mort- 

gage of which sum M, hereby acknowledges the receipt M. 
as mortgagee hereby conveys and transfers to T. the benefit 
of the said mortgage. 
In witness &o. 

(B.) 
Deed of Statutory Transfer^ a Covenanter joining^ 

This Indenture made by way of statutory transfer of 
mortgage the day of 1883 between A. of [dc] of 

the first part B. of [dc.] of the second part and C. of [dc.'\ 
of the third part supplemental to an indenture made by way 
of statutory mortgage dated the day of 1882 and 

made between [<£c.] Witnrsseth that in oonsideration of 
the sum of £ now paid to A. by 0. being the mortgage 

money due in respect of the said mortgage no interest being 
now due and payable thereon of which sum A. hereby 
acknowledges the receipt A. as mortgagee with the concur- 
rence of B. who joins herein as covenantor hereby conveys 
and transfers to 0. the benefit of the said mortgage. 
In witness &c. 

(C.) 
Statutory Transfer and Statutory Mortgage combined. 

This Indenture made by way of statutory transfer of 
mortgage and statutory mortgage the day of 

1883 between A. of [dc.'] of the first part B. of [dc."} of the 
second part and 0. of [dc/] of the third part supplemental to 
an indenture made by way of statutory mortgage dated the 
day of 1882 and made between [dc] Whereas 

the principal sum of £ only remains due in respect of 

the said mortgage as the mortgage money and no interest is 
now due and payable thereon. And Whereas B. is seised in 
fee simple of the land comprised in the said mortgage subject 
to that mortgage Now this Indenture witnesseth that in 
consideration of the sum of £ now paid to A» by C. of 

which sum A. hereby acknowledges the receipt and B. hereby 
acknowledges the payment and receipt as aforesaid * ^. as 
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mortgagee hereby conveys and transfers to C. the benefit of 
the said mortgage Asd this Indenture also witnesseth that 
for the same consideration A as mortgagee and according to 
his estate and by direction of B. hereby conveys and B. as 
beneficial owner hereby conveys and confirms to 0. All that 
[(^c] To hold to and to the use of C, in fee simple for 
securing payment on the day of 1882 off the 

sum of £ as the mortgage money with interest thereon 

at the rate of [four] per centnm per annnm. 
In witness &c. 
[Otj ffi case of further advance, after aforesaid at * imert and 
also in consideration of the farther snm of £ now paid 

by C. to B. of which snm B. hereby acknowledges the receipt, 
and after of at f insert the sums of £ and £ making 

together] 

*^* VariaHom to he made, as required, in eaae of (he deed being made by 
indonemeni, or in respect of any otker thing. 

Past III. 

Deed of Statutory Be-conveyance of Mortgage, 

This Indentu£B made by way of statutory re-conveyance 
of mortgage the day of 1884 between C. of [dc.} 

of the one part and B. of [dc] of the other part supplemental 
to an indenture made by way of statutory transfer of mort- 
gage dated the day of 1883 and made between 
[<fec.] WITNESSETH that in consideration of all principal 
money and interest due under that indenture having been 
paid of which principal and interest 0. hereby acknowledges 
the receipt C, as mortgagee hereby conveys to B, all the 
lands and hereditaments now vested in C. under the said 
indenture To hold to and to the use of B. in fee simple 
discharged from all principal money and interest secured by 
and from all claims and demands under the said indenture. 
In witness &o. 

*«* Variations (u noted above. 



136 CONVEYANCING AND LAW OF PROPERTY ACT, 1881. 



THE FOURTH SCHEDULE. 



SHORT FORMS OF DEEDS. 
1. — Mortgage. 

This Indenture of Mortgage made the day of 

1882 between A. of [dc] of the one part and B, of [^c."] and 
C. of [de,] of the other part Witnesseth that in oonsidera- 
tion of the sum of £ paid to A, by B. and 0. out of 

money belonging to them on a joint aocount of which sum 
A, hereby acknowledges the receipt A, hereby covenants 
with B, and C. to pay to them on the day of 

1882 the sum of £ with interest thereon in the mean- 

time at the rate of [four] per centum per annum and also as 
long after that day as any principal money remains due 
under this mortgage to pay to B. and C. interest thereon at 
the same rate by equal half-yearly payments on the 
day of and the day of And this Indenture 

ALSO WITNESSETH that foT the same consideration A, as bene- 
ficial owner hereby conveys to B. and C All that [de.] To 
hold to and to the use of B. and C. in fee simple subject to 
the proviso for redemption following (namely) that if A. or 
any person claiming under him shall on the day of 

1882 pay to B, and C. the sum of £ and interest 

thereon at the rate aforesaid then B. and 0. or the persons 
claiming under them will at the request and cost of A. or 
the persons claiming under him re-convey the premises to A. 
or the person claiujing under him And A. hereby covenants 
with B. as follows [here add covenant as to fire insurance or 
other special covenant required], 
in witness <&c. 



II. — Further Charge, 

This Indenture made the day of 18 between 

[the same parties as the foregoing mortgage] and supplemental 
to an indenture of mortgage dated the day of 

18 and made between the same parties for securing the 
sum of and interest at [four] per centum per annum 

on property at [dc] Witnesseth that in consideration of 
the further sum of £ paid to A. by B. and C out of 
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money belonging to them on f^ joint aooonnt [add receipt and 
covenant as in the foregoing mortgage'] and farther that all the 
property comprised in the before-mentioned indenture of 
mortgage shall stand charged with the payment to B, and CL 
of the sum of £ and the interest thereon hereinbefore 

covenanted to be paid as well as the sum of £ and 

interest secured by the same indenture. 
In witness &o. 



III. — Conveyance on Sale. 

Tms Indenture made the day of 1883 between 

A. of [dc] of the first part B, of [dc.'] and C. of [<£c.] of the 



second part and M. of 
indenture dated [dc] 



dcJ] of the third part Whereas by an 
and made between [dc."] the lands 
hereinafter mentioned were conveyed by A. to B. and (7. in 
fee simple by way of mortgage for securing £ and 

interest and by a supplemental indenture dated [dcJ] and 
made between the same parties those lands were charged by 
A. with the payment to B, and (7. of the further sum of 
£ and interest thereon And whereas a principal sum 

of £ remains due under the two before-mentioned 

indentures but all interest thereon has been paid as B. and 
C. hereby acknowledge Now this Indenture witnesseth 
that in consideration of the sum of £ paid by the 

direction of A. to B. and C. and of the sum of £ paid 

to A, those two sums making together the total sum of 
£ paid by If. for the purchase of the fee simple of the 

lands hereinafter mentioned of which sum of £ JB. and 

-C, hereby acknowledge the receipt and of which total sum of 
£ A. hereby acknowledges the payment and receipt in 

manner before-mentioned B. and C. as mortgagees and by 
the direction of A, as beneficial owner hereby convey and A. 
as beneficial owner hereby conveys and confirms to M. All 
that [dc] To hold to and to the use of M. in fee simple 
discharged from all money secured by and from all claims 
under the before-mentioned indentures [Add^ if required^ 
And A. hereby acknowledges the right of M. to production 
of the documents of title mentioned in the Schedule hereto 
and to delivery of copies thereof and hereby undertakes for 
the safe custody thereof]. 
In witness &a 

[The Schedule above referred to. 
To contain list of documents retained hy A.] 
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lY. — Marriage SetUement 

This Iin)ENTnBS made the day of 1882 between 

John M. of [de.'] of the first part Jane S. of [de,"] of the second 
part and X of [dc] and T. of [dc.'] of the third part witnessefh 
that in consideration of the intended marriage between John 
M. and Jane 8. John M. as settlor hereby conveys to X and 
T. All that [dc.] To hold to X and T. in fee simple to the 
nse of John M. in fee simple until the marriage and after the 
marriage to the nse of John M. during his life without 
impeachment of waste with remainder after his death to the 
use that Jane S> if she survives him may receive during the 
rest of her life a yearly jointure rentcharge of £ to 

commence from his death and to be paid by equal half-yearly 
payments the first thereof to be made at the end of six 
calendar months from his death if she is then living or if 
not a proportional part to be paid at her death and subject 
to the before-mentioned rentcharge to the use of X. and F. 
for a term of five hundred years without impeachment of 
waste on the trusts hereinafter declared and subject thereto 
to the use of the first and other sons of John M. and Jane 8. 
successively according to seniority in tail male with re- 
mainder [insert here^ if thought desirable^ to the use of the 
same first and other sons successively according to seniority 
in tail with remainder] to the use of all the daughters of 
John M> and Jane 8. in equal shares as tenants in common in 
tail with cross remainders between them in taU with re- 
mainder to the use of John M. in fee simple. [Insert trusts of 
term of 500 years for raising portions ; also^ if required^ power to 
charge jointure and portions on a future marriage; also powers of 
sale, exchange, and partition (a), and other powers and provisions^ 
if and as desired.] 

In witness &o. 

(a) Powers of sale, exchange, partition, enfiranchisement and leasing 
are now supplied by the S. L. A.% 1882 to 1890, and should be 
omitted. 



{ 139 ) 



CHAPTER IV. 

THE CONVEYANCING ACT, 1882. 
45 & 46 VICT. c. 39. 

An Act for further improving the Praetiee of Conveyancing ; 
and for other Purposes. [10 August, 1882.] 

Be it enacted by the Queen's most Excellent Majesty, s. i. 
by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : 

Prdiminary. Preliminary. 

1. — (1.) This Act may be cited as the Conveyancing Shon titles; 
Act, 1882 ; and the Conveyancing and Law of Property meT^^tl^nt; 
Act, 1881 (in this Act referred to as the Conveyancing interpretation. 
Act of 1881), and this Act may be cited together as the f^^ *^ ^*^ 
Conveyancing Acts, 1881, 1882. 

(2.) This Act, except where it is otherwise expressed, 
shall commence and take effect from and immediately 
after the thirty-first day of December one thousand eight 
hundred and eighty-two, which time is in this Act 
referred to as the commencement of this Act. 

Ss. <^-6, and b. 7, 8ul)8. 3, and 8. 11 are retrospective, except in case what ss. retro- 
of R. 3 as to pending actions. spective. 

(3.) This Act does not extend to Scotland. 

(4.) In this Act and in the Schedule thereto — 

(i.) Property includes real and personal property, and 
any debt, and anything in action, and any other 
right or interest in the nature of property, 
whether in possession or not ; 

(ii.) Purchaser includes a lessee or mortgagee, or an 
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SS. 1, 2. 
Preliminary, 



3 & 4 Will. 4, 
c74. 



4 & 5 Will. 4, 
c 92. 



intending purchaser, lessee, or mortgagee, or 
other person, who, for valuable consideration, 
takes or deals for property, and purchase has a 
meaning corresponding with that of purchaser ; 
(iii.) The Act of the session of the third and fourth 
years of King William the Fourth (chapter 
seyenty-four) "for the abolition of Fines and 
"Becoveries, and for the substitution of more 
" simple modes of Assurance " is referred to as 
the Fines and Becoveries Act ; and the Act of 
the session of the fourth and fifth years of King 
Willifiun the Fourth (chapter ninety-two) "for 
"the abolition of Fines and Becoveries, and 
*' for the substitution of more simple modes of 
" Assurance in Ireland " is referred to as the 
Fines and Becoveries (Ireland) Act. 



Searches. 

Official nega- 
tive and other 
certificatefl of 
searches for 
judgments, 
Crown debts, 
&c. 



Search not 
usual for 
enrolled deeJs. 



Searches, 

2. — (1.) Where any person requires, for purposes of 
this section, search to be made in the Central Office 
of the Supreme Court of Judicature for entries of judg- 
ments, deeds, or other matters or documents, whereof 
entries are required or allowed to be made in that office 
by any Act described in Part I. of the First Schedule 
to the Conveyancing Act of 1881, or by any other Act, 
he may deliver in the office a requisition in that behalf, 
referring to this section. 

In respect to deeds this s. applies to those of which entries only 
are made, as, for instance, a deed creatiDg a rentcharge ; it does not 
apply to deeds enrolled under any Act or statutory rule (see subs. II 
and note). A search would not usually be made for deeds so enrolled. 
But search for disentailing deeds may in some cases be necessary : 
see p. 174, ir^rci, for searches generally. 

For rules relating to the Central Office, see R. S. C. 1883, Or. Ixi., 
and as to searches, i&., r. 23. 

(2.) Thereupon the proper officer shall diligently make 
the search required, and shall make and file in the office 
a certificate setting forth the result thereof ; and office 
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copies of that certificate shall be issued on requisition, s. 2. 
and an office copy shall be evidence of the certificate. SearehM. 

(3.) In favour of a purchaser, as against persons in- "~~* 
terested under or in respect of judgments, deeds, or other 
matters or documents, whereof entries are required or 
allowed as aforesaid, the certificate, according to the 
tenour thereof, shall be conclusive, affirmatively or 
negatively, as the case may be. 

See definition of parchaser, s. 1 (4), (ii.). 

(4.) Every requisition under this section shall be in 
writing, signed by the person making the same, specify- 
ing the name against which he desires search to be made, 
or in relation to which he requires an office copy certifi- 
cate of result of search, and other sufficient particulars ; 
and the person making any such requisition shall not be 
entitled to a search, or an office copy certificate, until he 
has satisfied the proper officer that the same is required 
for the purposes of this section. 

(5.) General rules shall be made for purposes of this 
section, prescribing forms and contents of requisitions 
and certificates, and regulating the practice of the office, 
and prescribiug, with the concurrence of the Commis- 
sioners of Her Majesty's Treasury, the fees to be taken 
therein; which rules shall be deemed Bules of Court 
within section seventeen of the Appellate Jurisdiction 39 & 40 vict. 
Act, 1876, as altered by section nineteen of the Supreme ^' ^^' 
Court of Judicature Act, 1881, and may be made, at any 44 & 45 vicu 
time after the passing of this Act, to take effect on or ^* ^^' 
after the commencement of this Act. 

See the roles under this s. next chapter, p. 156. 

(6.) If any officer, clerk, or person employed in the 
office commits, or is party or privy to, any act of fraud 
or collusion, or is wilfully negligent, in the making of 
or otherwise in relation to any certificate or office copy 
under this section, he shall be guilty of a misdemeanour. 

(7.) Nothing in this section or in any Bule made 
thereunder shall take away, abridge, or prejudicially 
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SS. 2, 3. 

Searches, 



3 & 4 Will, 4, 
c74. 



affect any right which any person may have indepen- 
dently of this section to make any search in the office ; 
and every such search may be made as if this section or 
any such Bule had not been enacted or made. 

(8.) Where a solicitor obtains an office copy certificate 
of result of search under this section, he shall not be 
answerable in respect of any loss that may arise from 
error in the certificate. 

(9.) Where the solicitor is acting for trustees, execu- 
tors, agents, or other persons in a fiduciary position, 
those persons also shall not be so answerable. 

(10.) Where such persons obtain such an office copy 
without a solicitor, they shall also be protected in like 
manner. 

(11.) Nothing in this section applies to deeds inroUed 
under the Fines and Becoveries Act, or under any other 
Act, or under any statutory Bule. 

(12.) This section does not extend to Ireland. 



Notice. 



Restriction on 

constructiye 

notice. 



Notice to one 
-iif wyeral. 



Notice. 

3. — (1.) A purchaser shall not be prejudicially affected 
by notice of any instrument, fact, or thing, unless — 
(i.) It is within his own knowledge, or would have 
come to his knowledge if such inquiries and 
inspections had been made as ought reasonably 
to have been made by him ; or 
(ii.) In the same transaction with respect to which a 
question of notice to the purchaser arises* it has 
come to the knowledge of his counsel, as such, 
or of his solicitor, or other agent, as such, or 
would have come to the knowledge of his soli- 
citor, or other agent, as such, if such inquiries 
and inspections had been made as ought reason- 
ably to have been made by the solicitor or other 
agent. 

Subs, (ii.) prevents constructive notice under sucli circumstances as 
those in Eargreaves v. RothweU, 1 Keen. 160, or Re Cousins^ 31 Ch. D. 
671 ; and see Re A. W. Hall & Co., 37 Ch. D. 712 ; Re Halifax Sugar 
Refining Co.y W. N. 1891, 2, 29. And as to the effect of notice to one 
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of several persoDs jointly interested, see SmitKB Case^ 11 Ch. D. 579, s. 3. 

688-9, 592, 599-600 ; Be Underhank MUU, &»,, Co., 31 Ch. D. 226. A — 7 

pnrchaser cannot avoid oonstnictive notice by omitting to investigate \_^' 
tbe title, even though the law under an open contract precludes investi- 
gation : Paiman v. Harland, 17 Cb. D. 353 ; Dunning v. E, of Qains' 
lorough^ W. N. 1885, 110 ; Be Cox & Neve, 1891, 2 Ch. 109. Under 
sabs. 2 there will be the same equitable remedy by injanction as 
before the Act. 

(2.) This section shall not exempt a pnrchaser from 
any liability under, or any obligation to perform or 
observe, any covenant, condition, provision, or restriction 
contained in any instrument under which his title is 
derived, mediately or immediately ; and such liability or 
obligation may be enforced in the same manner and to 
the same extent as if this section had not been enacted. 

The effect of this subs, seems to be that a purchaser of the fee Purchaser 
ample will be bound by provisions in any deed forming part of the ^^^ enquire, 
title unless he escapes as a purchaser without notice. The cases in the 
last note shew that he will not so escape if he knows, or ought to 
know, of the deed, though he may not know its contents. If the title 
is fiimiiihed on an open contract, and commences with a deed of the 
proper kind forty years old, having no recitals, he is bound, under the 
y. & P. A., s. 1, to accept this, and takes, it is conceived, without 
notice of asy prior deed. If that deed recites prior deeds, and the 
redtals throw any suspicion on the title, it would seem that the com- 
mencement of the title is not carried back to " the time prescribed by 
law for commencement of title " (see G. A., 1881, s. 3 (3), and the 
second note thereon, svpra), and that the purchaser is not prevented 
by either of the last mentioned ss. from requiring the earlier title, and 
is fixed with notice of it if he does not enquire, or, on enquiry, does 
not get satisfactory explanation. 

Where, by contract between the parties, the time for commencement 
of title is ** stipulated " (see G. A., 1881, s. 3 (3)), but if left as '* pre- 
scribed by law," would have extended over a stage in the title disclosing 
some defect, there the purchaser must take the consequences of 
contracting himself out of the right to travel through that stage. 

As r^ards s. 3, subss. 1 and 2, of G. A., 1881, the title would 
not be in the possession of the vendor, and it is open to the pnrchaser 
to apply for it at his own expense. If he does not, this subs, prevents 
his gaining any assistance from this s. If he does all he can to obtain 
production and &ils, it is conceived he is, under this s., free from 
constructive notice of what is not disclosed. So also a lessee gains no 
benefit by this s. if he does not enquire into his landlord's title. Also 
a sob-lessee will, under this subs., take subject to all the provisions of 
the superior lease, even though his lessor should shew a title and 
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SS. 3, 4, 5. profess to lease as freeholder. The leasehold interest is hound legally 
J~~ and not merely equitahlj, and purchase for yalue without notioe is no 

,___ defence. 

(3.) A purchaser shall not by reason of anything in 
this section be affected by notice in any case where he 
would not have been so affected if this section had not 
been enacted. 

(4.) This section applies to purchases made either 
before or after the commencement of this Act ; save that, 
where an action is pending at the commencement of this 
Act, the rights of the parties shall not be affected by 
this section. 

Leases, Leoses* 

Contract for 4. — (1.) Where a lease is made under a power con- 

oftitie to^ase. taiued in a settlement, will, Act of Parliament, or other 

instrument, any preliminary contract for or relating to 
the lease shall not, for the purpose of the deduction of 
title to an intended assign, form part of the title, or 
evidence of the title, to the lease. 

(2.) This section applies to leases made either before 
or after the commencement of this Act. 

Effect of 8. 4. The efifect of this s. is merely to prevent a purchaser of the lease 

after it is granted, requiring as part of his title an abstract and pro- 
duction of the contract under which it was granted ; thus plncins^ 
the contract in the same position as a document shewing the freeboldtfr'a 
title under Y. & P. A. 8# 2. 



Separate Separate Trustees, 

Trustees, 

Z — 6. — (1.) On an appointment of new trustees, a separate 

of separate iets sot of trustces may be appointed for any part of the trust 
of trustees. property held on trusts distinct from those relating to 

any other part or parts of the trust property ; or, if only 
one trustee was originally appointed, then one separate 
trustee may be so appointed for the first-mentioned part. 
(2.) This section applies to trusts created either before 
or after the commencement of this Act. 

Application of Plural includes singular, so that the words '* on an appointment of new 
this 8. trustees" include an appointment of one new trustee. It has been 
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held that the appointment need not be an appointment of trnsteefl for 
the whole of the funds : Fame's TruatSj 28 Ch. D. 725 ; but the con- 
trary was held by North, J., in a later case : Savile ▼. Oouper, 36 
Ch. D. 520. See also Be Neshitfs Tnuts, 19 L. R. Ir. 609 ; Be Mosi't 
TrmtSf S7 Gh. D. 513, 515. It may be argned, on this construction of 
the s., that in order to appoint separate sets of trustees all the existing 
trustees must retire (though some may desire to continue and be the 
most i»oper persons), on the ground that a trustee who becomes a 
trustee of two separate funds, does in effect retire from the trusteeship 
of the whole : (see the remarks of Eay, J., in Be Mosses Tnuts^ M 
tuprdf on JSavde ▼. Coujper), 

The Court has appoint separate sets of trustees for distinct trusts, 
on petition under the Trustee Acts (see CoiterH^s TrttsU^ W. N. 1869, 
183; OunarcPs Tnuts, 27 W. R. 56 ; ifoss's TrwtSy 37 Ch. D. 613; 
Lewin on Trusts, 667, 8th ed.). 

It is conceived that this s. applies where a set of distinct trusts are 
for the time being in force as to a fund, though there may be an 
ultimate limitation over by reference to the tnists of some other fund : 
Eatherington'a Trusts^ 34 Ch. D. 211. The reference is merely to save 
repetition, and does not make the two funds into one, though in certain 
cases there will be no duplication of charges : see BincUe v. TayloTy 
5 D. M. & G. 577 ; Cooper v. Macdonald, L. B. 16 £q. 258. 



SS. 5, 6. 

Separate 
Trustees^ 



Powers. 



Powers, 



6. — (1.) A person to whom any power, whether conpled Di«ciaimer of 
with an interest or not, is given, may, by deed, disclaim uw^^ 
the power ; and, after disclaimer, shcJl not be capable of 
exercising or joining in the exercise of the power. 

(2.) On such disclaimer, the power may be exercised 
by the other or others, or the survivors or survivor of 
the others, of the persons to whom the power is given, 
unless the contrary is expressed in the instrument creating 
the power. 

(3.) This section applies to powers created by instru- 
ments coming into operation either before or after the 
commencement of this Act. 

C. A. 8. 52 enables the release of a power whether coupled with an Disclaimer of 
interest or not (unless it is coupled with a duty), thereby extin<jnishing po''®"* 
it, so that several trustees concurring can absolutely preclude them- 
selves from ever exercising the power, but it does not enable one 
trustee alone to disclaim as he could disclaim a trust estate, so as to 
vest the power in the other trustees. This s. puts disclaimer of a 
power on the same footing as disclaimer of an estate : see Sug(V Powers, 
50, 8th ed. ; Be Fisher (€r HasJett, 13 L. R. Ir. 546. 

L 
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SS. 6, 7. 
Powers, 



It would seem this b. applies to the case of the joint power gi^en to 
husband and wife in an ordinary marriage settlement, where the 
husband disclaims, unless it is a power coupled with a duty (see note 
(o 8» 62 of the C. A. 1881% or unless it were held that they, as parties 
to the settlemauti have accepted the power and so cannot disclaim. 



Married 
Women, 

Acknowledg- 
ment of deeds 
by married 
women. 



Effect of 8. 7, 



and of 

M. W. P. A. 



Married Women. 

7. — (1.) In section seyenty-nine of the Fines and 
Becoveries Act, and section seventy of the Fines and 
Becoveries (Ireland) Act, there shall, by yirtne of this 
Act, be substituted for the words " two of the perpetual 
commissioners, or two special commissioners," the words 
''one of the perpetual commissioners, or one special 
commissioner ; '' and in section eighty-three of the Fines 
and Becoveries Act, and section seventy-four of the Fines 
and Becoveries (Ireland) Act, there shall by virtue of 
this Act be substituted for the word ''persons'* the 
word " person," and for the word " commissioners ** the 
words " a commissioner ; " and all other provisions of 
those Acts, and all other enactments having reference 
in any manner to the sections aforesaid, shall be read 
and have effect accordingly. 

(2.) Where the memorandum of acknowledgment by 
a married woman of a deed purports to be signed by 
a person authorized to take the acknowledgment, the 
deed shall, as regards the execution thereof by the 
married woman, take effect at the time of acknowledg- 
ment, and shall be conclusively taken to have been duly 
acknowledged. 

S. 84 of the English Fines and Becoveries Act as it now stands, 
consequent on this repeal, will be found after the schedule to this 
Act. The new form of memorandum is given in R. S. G. of December^ 
1882, in the next chapter. 

The effect of this s. (including the repeal therein) is : 

1. To substitute one perpetual or special conmiissioner in place of 

two. 

2. To make a memorandum of acknowledgment indorsed on the 

deed suiBcient, without any separate certificate to be filed. 
But under the M. W. P. A. every woman married after 1882, and 
every other married woman, as to property acquired after that year, is 
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fn tbe poeition of a /eme sole, and can convey without any acknow- S. 7. 

ledgment. """T 

See the efifect of a married woman's acknowledgment and separate Wvm^ 

examination discussed in Teniient v. Wdch^ 37 Ch. D. 622, and in 

Cahm, V. Cdhm, 8 App. Cas. 420, 428, 441. 

(3.) A deed acknowledged before or after the com- 
mencement of this Act by a married woman, before a 
jndge of the High Conrt of Justice in England or Ireland, 
or before a jndge of a connty conrt in England, or before 
a chairman in Ireland, or before a perpetual commis- 
sioner or a special commissioner, shall not be impeached 
or impeachable by reason only that such jndge, chairman, 
6r commissioner was interested or concerned either as a 
party, or as solicitor, or clerk to the solicitor for one of 
the parties, or otherwise, in the transaction giving occasion 
for the acknowledgment; and Greneral Bnles shall be 
made for preventing any person interested or concerned 
as aforesaid from taking an acknowledgment ; but no 
such Bule shall make invalid any acknowledgment ; and 
those Bules shall, as regards England, be deemed Bules 
of Court within section seventeen of the Appellate Juris- 39 & 40 Vict, 
diction Act, 1876, as altered by section nineteen of the ^ ^^' 
Supreme Court of Judicature Act, 1881, and shall, as 44 & 45 Vict. 
regards Ireland, be deemed Bules of Court within the ^ ^^* 
Supreme Court of Judicature Act (Ireland), 1877, and 40 & 4i vict. 
may be made accordingly, for England and Ireland ^*^^* 
respectively, at any time after the passing of this Act, to 
take effect on or after the commencement of this Act. 

See under this s. R. S. C. of December, 1882, in the next chapter. 

(4.) The enactments described in the Schedule to this 
Act are hereby repealed. 

(5.) The foregoing provisions of this section, including 
the repeal therein, apply only to the execution of deeds 
by married women after the commencement of this Act. 

(6.) Notwithstandiug the repeal or any other thing in 
this section, the certificate, if not lodged before the com- 
mencement of this Act, of the taking of an acknowledg- 
ment by a married woman of a deed executed before the 

L 2 
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SS. 7, 8. 

Married 
Women. 



eommencement of this Act, with any affidavit relating 
thereto, shall be lodged, examined, and filed in the like 
manner, and with the like effects and consequences as if 
this section had not been enacted. 

(7.) There shall continue to be kept in the proper 
office of the Supreme Court of Judicature an index to all 
certificates of acknowledgments of deeds by married 
women lodged therein, before or after the commence-* 
ment of this Act, containing the names of the married 
women and their husbands, alphabetically arranged, and 
the dates of the certificates and of the deeds to which 
they respectiyely relate, and other particulars found con- 
venient; and every such certificate lodged after the 
commencement of this Act shall be entered in the index 
as soon as may be after the certificate is filed. 

(8.) An office copy of any such certificate filed before 
or after the commencement of this Act shall be delivered 
to any person applying for the same; and every such 
office copy shall be received as evidence of the acknow- 
ledgment of the deed to which the certificate refers. 

See form of requisition for an official search for certificates of acknow- 
ledgments, R. S. C. of December, 1882, in the next chapter. 

Subs. 3 applies to deeds cuiknotvledged before or after the end of 1882, 
and subs. 5 applies to the execution of deeds after 1882. So far as 
regards the interest of the person since the Act, or of either of the 
persons before the Act, taking an acknowledgment, the deed is 
unimpeachable, whether executed before or after 1882. But so £Eir as 
regards the manner of acknowledgment, the Act applies only to deeds 
executed after 1882. * 

Certificates lodged after the commencement of the Act and referred 
to Jn subs. 6, necessarily mean the certificates of acknowledgments 
taken but not lodged before the Act : see the repealed ss. of the Fines 
and Recoveries Acts in the schedule. An index of certificates of ac- 
knowledgment has still to be kept, to enable searches in regard to deeds 
executed before the Act. 



Powers of Powers of Attorney, 

Attorney.  

8. — (1.) If a power of attorney, given for valuable 

of attorney,Tor Consideration, is in the instrument creating the power 

value, made Bxprcsscd to be irrevocable, then, in favour of a pur- 

absolutely , * ' * 

irrevocable. Chaser— — 
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(L) The power shall not be revoked at any time, either ss. 8, 9. 
by anything done by the donor of the power power$ of 
without the concurrence of the donee of the Mtome y. 
power, or by the death, marriage, lunacy, un- 
aoundness of mind, or bankruptcy of the donor 
of the power ; and 
(ii.) Any act done at any time by the donee of the' 
power, in pursuance of the power, shall be as 
valid as if anything done by the donor of the 
power without the concurrence of the donee of 
the power, or the death, marriage, lunacy, un- 
soundness of mind, or bankruptcy of the donor 
of the power, had not been done or happened ; 
and 
(iii.) Neither the donee of the power nor the purchaser 
shall at any time be prejudicially affected by 
notice of anything done by the donor- of the 
power, without the concurrence of the donee of 
the power, or of the death, marriage, lunacy, 
unsoundness of mind, or bankruptcy of the 
donor of the power. 
(2.) This section applies only to powers of attorney 
created by instruments executed after the commence- 
ment of this Act. 

This 8. relates only to powers of attorney given for value, and Powers of 
enables a power of that kind to take the place of an actual transfer, but attorney given . 
it is conceived that the attorney must be a person named, and that the ^' ^ ^^* 
power lapses by his death. He may, however, be empowered to appoint 
substitutes. A person desiring to give a security may, in cousideration 
of the loan, give an irrevocable power to transfer, or convey, or sell, thus 
enabling the lender to realise hu security, if he so require. When the 
loan is repaid the power may be cancelled, and a transfer and re-transfer 
are thus avoided. The person taking the power must use all the same 
precautions as if he had taken an actual transfer, so as to prevent 
another transferee taking without notice. In the case of land, for 
instance, he must obtain the deeds. 

0, — (1.) If a power of attorney, whether given for Effect of power 
valuable consideration or not, is in the instrament for*^ai™or 
creating the power expressed to be irrevocable for a not, made 

i»j.« j.\^ ' -ijj J. J* irrevocable for 

fixed time therein specined, not exceeding one year fixed time. 
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S. 9. 

PoicerB of 
Attofney, 



from the date of the instmment, then, in fayonr of a 
purchaser — 

(i.) The power shall not be revoked, for and during 
that fixed time, either by anything done by the 
donor of the power without the concurrence of 
the donee of the power, or by the death, 
marriage, lunacy, unsoundness of mind, or 
bankruptcy of the donor of the power ; and 
(ii.) Any act done within that fixed time, by the donee 
of the power, in pursuance of the power, shall 
be as valid as if anything done by the donor of 
the power without the concurrence of the donee 
of the power, or the death, marriage, lunacy, 
unsoundness of mind, or bankruptcy of the 
donor of the power, had not been done or 
happened; and 
(iii.) Neither the donee of the power, nor the purchaser 
shall at any time be prejudicially affected by 
notice either during or after that fixed time of 
anything done by the donor of the power during 
that fixed time, without the concurrence of the 
donee of the power, or of the death, marriage, 
lunacy, unsoundness of mind, or bankruptcy of 
the donor of the power within that fixed time. 
(2.) This section applies only to powers of attorney 
created by instruments executed after the commence- 
ment of this Act. 



Power of 
attorney not 
given fur value. 



Execution by 
attorney. 



This 8. includes powers of attorney not given for value, as, for 
instance, where a person going abroad desires to give a power to sell 
property. The main difficulty hitherto has been that in order to make 
a complete title it was necessary to ascertain that the principal was 
living when the transfer under the power was made. In order to avoid 
this, the only course was to make an actual transfer on trust for sale. 
If no sale was made, a re-transfer became necessary, thus in the case of 
land putting two deeds in the title. This s. is supplementary to G. A. 
ss. 46, 47. 

Though not necessary since the G. A. s. 46, it is usual and proper 
that the attorney should sign the principal's name and express the deed 
to be signed, sealed, and delivered by the attorney, naming him. The 
principal is named and described amongst the parties as if he himself 
executed, and no other reference is made to the attorney or the power, 
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except in the agnatore and attestation clause (see as to execution by an SS. 9, 10, 11. 

attorney, CoomMs Cage^ 9 Co. Rep. 77; Frontin v. SmdUf 2 Lord 

Raym. 1418 ; WUks v. Back, 2 East. 142 ; see also Latorie v. Zea, 14 ^jH^^f 
Ch. D. 249, 7 App. Cas. 19, where, though the attorneys executed in 
their own uames, the inference was that they did so on behalf of their 
principal : 7 App. Cas, 28, per Lord Penzance). 



Attorney. 



Executory Limitations. Executory 

lA/nitaiioiu* 

10. — (1.) Where there is a person entitled to land for -; — 
an estate in fee, or for a term of years absolute or deter- ex^utory" ^ 
minable on life, or for a term of life, with an executory HmitaUoni. 
limitation oyer on default or failure of all or any of his 
issue, whether within or at any specified period or time 
or not, that executory limitation shall be or become void 
and incapable of taking efiect, if and as soon as there is 
living any issue who has attained the age of twenty-one 
years of the class on default or failure whereof the 
limitation over was to take effect. 

(2.) This section applies only where the executory 
limitation is contained in an instrument coming into 
operation after the commencement of this Act. 

An executory limitation generally prevented alienation for a longer Ezecntory 
period than an ordinary strict settlement. Thus under a devise " to A. limitations 
in fee simple, and if he die without issue living at his death to B. in "ri^'i'ttle^* 
fee simple," with further limitations over of the same kind, it was ment. 
necessary that all the persons named should concur in a sale, whereas 
in case of an ordinary strict settlement on the several persons named 
and their issue, A. with his son, when of age, can bar the entail and 
sell. This s. enables A. alone to sell when any child or other issue of 
his attains twenty-one, the limitations over becoming barred in the 
same event in which the entail under a strict settlement could be barred, 
llie s. gives no estate to the issue, but simply gives A. in his lifetime, 
when a child or other issue of his attains twenty-one, the same com- 
plete power of dispoRition as independently of the Act he would acquire 
at his death if a child or other issue of his were then living. 

The s. only applies to an estate in fee or for life, or a term of years 
absolute or determinable with life. 

Long Terms. Long Terms. 

11. Section sixty-five of the Conveyancing Act of 1881 Amendment of 
shall apply to and include, and shall be deemed to have r^pe"?ng long 
always applied to and included, every such term as in terms. 
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ss. 11, 12, 13. that section mentioned, 'whether haying as the immediate 
ZotiTj^rmi. reversion thereon the freehold or not ; but not — 

— (i.) Any term liable to be determined by re-entry for 

condition broken ; or 
(ii.) Any term created by snb-demise out of a superior 
term, itself incapable of being enlarged into a 
fee simple. 



Mortgages, 

Reconyeyanoe 
on mortgagt 



Mortgages. 

12. The right of the mortgagor, under section fifteen 
of the Conveyancing Act of 1881, to require a mortgagee, 
instead of re-conveying, to assign the mortgage debt and 
convey the mortgaged property to a third person, shall 
belong to and be capable of being enforced by each 
incumbrancer, or by the mortgagor, notwithstanding any 
intermediate incumbrance ; but a requisition of an in- 
cumbrancer shall prevail over a requisition of the 
mortgagor, and, as between incumbrancers, a requisition 
of a prior incumbrancer shall prevail over a requisition 
of a subsequent incumbrancer. 

See note to C. A. 8. 15. 

Saving. Saving. 

Restriction on 13, The repeal by this Act of any enactment shall 
Adj^^ "* *^" ^^* affect any right accrued or obligation incurred there- 
under before the commencement of this Act ; nor shall 
the same affect the validity or invalidity, or any opera- 
tion, effect, or consequence, of any instrument executed 
or made, or of anything done or suffered, before the 
commencement of this Act ; nor shall the same affect 
any action, proceeding, or thing then pending or un- 
completed ; and every such action, proceeding, and thing 
may be carried on and completed as if there had been 
no such repeal in this Act 
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SCHEDULE. 



S. 7 (4). 



3 & 4 WiU. 4, 0. 74. 
in part. 



4 & 5 Will. 4, c. 92. 
in part. 



17 & 18 Vict. c. 75 . 



41 & 42 Vict, c, 23 . 



REPEALS. 

The Fines and Be- 1. 
coverieBAct . ("^ Part; namely.- 

Section eighty-fonr, from and 
including tlie words '* and the 
same judge," to the end of that 
section. 

Sections eighty-five to eighty- 
eight inclusive. 

The Fines and Be-] 
coveries (Ire- Hn part; namely^ — 
land) Act • . 3 

Section seventy-five, from and 
including the words '* and the 
same judge,'' to the end of that 
section. 
Sections seventy-six to seventy- 
nine inclusive. 

An Act to remove doubts coDcerning 
the due acknowledgments of deeds 
by married women in certain cases. 

The Acknowledgment of Deeds by 
Married Women (Ireland) Act, 
1878. 



S. 84 of the English Fines and Kecoveries Act as it now stands, 
con^uent on 8. 7 (1) of C. A., 1882, and the above repeal, is as follows : 

LXXXTV. When a married woman shall acknowledge any such 
deed as aforesaid, the Judge, Master in Chancery, or Commissioner 
taking such acknowledgment shall sign a memorandum, to be indorsed 
on or written at the foot or in the margin of such deed, which memo- 
randum, subject to any alteration which may from time to time be 
directed by the Court of Common Pleas, shall be to the following effect : 
wddieet [the form to he now used is given in B, S. C. of December 
1882, p. 155, in/ra.l 
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CHAPTER V. 

BULES OF THE SUPREME COURT UNDER THE FINES 
AND RECOVERIES ACT AND THE CONVEYANCING 
ACTS» 1881, 1882 (DECEMBER, 1882). 

Sect. L 

Rules under the Act for the AhoHUon of Fines and Becoveries^ 
and Section 7 of the Conveyancing Act^ 1882. 

1. No person authorized or appointed under the Act 3 & 4 
"Will. 4, 0. 74 (in these Bnles referred to as the Fines and 
Becoveries Act), to take the acknowledgments of deeds by 
married women shall take any such acknowledgment if he is 
interested or concerned either as a party or as solicitor or 
clerk to the solicitor for one of the parties or otherwise in 
the transaction giving occasion for the acknowledgment. 

2. Before a Commissioner shall receive an acknowledgment, 
he shall inquire of the married woman separately and apart 
from her husband and from the solicitor concerned in the 
transaction whether she intends to give up her interest in the 
estate to be parsed by the deed without having any provision 
made for her; and where the married woman answers in the 
affirmative and the Commissioner shall have no reason to 
doubt the truth of her answer, he shall proceed to receive 
the acknowledgment ; but if it shall appear to him that it is 
intended that provision is to be made for the married woman, 
then the Commissioner shall not take her acknowledgment 
until he is satisfied that such provision has been actually made 
by some deed or writing produced to him ; or if such provision 
shall not have been actually made before, then the Commis- 
sioner shall require the terms of the intended provision to be 
shortly reduced into writing, and shall verify the same by 
his signature in the margin, at the foot or at the back 
thereof. 

3. The memorandum to be indorsed on or written at the 
foot or in Uie margin of a deed acknowledged by a married 
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woman shull be in the following form in lien of the form set 
forth in section 84 of the Fines and BecoTeries Act : 

** This deed was this day produced before me and acknow- 
ledged l>y therein named to be her act and deed [or 
their several acts and deeds] previous to which acknowledg- 
ment [or acknowledgments] the said was [or were] 
examined by me separately and apart from her hnsband [or 
their respective husbands] touching her [or their] knowledge 
of the contents of the said deed and her [or their] consent 
thereto and [each of them] declared the same to be freely and 
voluntarily executed by her." 

4. When an acknowledgment is taken by any person other 
than a judge, the following declaration shall be added to the 
memorandum of acknowledgment. 

**And I declare that I am not interested or concerned 
either as a party or as a solicitor or clerk to the solicitor for 
one of the parties or otherwise in the transaction giving 
occasion for the said acknowledgment." 

5. A memorandum of acknowledgment purporting to be 
signed according to any of the following forms shall be 
deemed to be a memorandum purporting to be signed by a 
person authorized to take the acluiowledgment : — 

(Signed) A.B. 

A Judge of the High Court of Justice in England, 

or a Judge of the County Court of 

or a perpetual Commissioner for taking acknowledg- 
ments of deeds by married women. 

or The special Commissioner appointed to take the 
aforesaid acknowledgment. 

But this rule is not to derogate from the efifect of any 
memorandum purpoi-ting to be signed by a person autho- 
rized to take the acknowledgmenr, though not signed in 
accordance with any of the above forms. 

6. Nothing in the five preceding rules contained shall make 
invalid any acknowledgment which would have been valid if 
these rules had 'not been enacted. 

7. Every Commission appointing a special Commissioner 
to take an acknowledgment by a married woman shall be 
returned to the office of the registrar of certificates of 
acknowledgments of deeds by married women and shall be 
there filed. An index shall be prepared and kept in the 
said office, giving the names and addresses of the married 
women named in all such commissions filed in the said office 
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after the 3l8t December, 1882. The same rales shall apply 
to searches in the index so to be prepared as to searches in 
the other indexes and registers kept in the Central OfiBce. 

8. [Provides for cosU,"] 

9. [Bepedls existing rules and orders^ except as to certain 
certificates not lodged before 1 Janttary, 1883.] 

10. These roles shall take effect from and after the 31st 
December, 1882. 

Sect. U. 
Bules under Section 2 of the Conveyancing Act^ 1882 (a). 

1. Eyery requisition for an official search shall state the 
name and address of the person requiring the search to be 
made. Every requisition and certificate shall be filed in the 
office where the search was made. 

2. Every person requiring an official search to be made 
pursuant to section 2 of the Conveyancing Act, 1882, shall 
deliver to the officer a declaration according to the Forms I. 
and II. in the Appendix, purporting to be signed by the 
person requiring the search to be made, or by a solicitor, 
which declaration may be accepted by the officer as sufficient 
evidence that the search is required for the purposes of the 
said section. The declaration may be made in the requisi- 
tion, or in a separate document. 

3. Eequisitions for searches under section 2 of the Con- 
veyancing Act, 1882, shall be in the Forms ILL to VI. in the 



(a) These rules should be read in connection with R. S. C, 1883, 
Order Ixi. Rule 9, which provides that — 

All deeds which by any statute or statutory rule are directed or per- 
mitted to be enrolled in any of the Courts whose jurisdiction has been 
transferred to the High Court of Justice, may be enrolled in the Enrol- 
ment Department of the Central Office ; 
And with Rule 23 of the same Order, which provides that — 
The Clerk of Enrolments and each of the following Registrars, 
namely — 

The Registrar of Bills of Sale, 

The Registrar of Certificates of Acknowledgments of Deeds by 

Married Women, and 
The Registrar of Judgments, 
shall, on a request in writing giving sufficient particulars, and on pay- 
ment of the prescribed fee, cause a search to be made in the registers or 
indexes mider his custody, and issue a certificate of the result of the 
search. 
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Appendix, and certificates of the results of saoh searohes shall 
be in the Forms YII. to X., with such modifications as the 
drcnmetances may require. 

4. Where a certificate setting forth the result of a search 
in any name has been issued, and it is desired that the search 
be continued in that name, to a date not more than one 
calendar month subsequent to the date of the certificate, a 
requisition in writing in the Form XI. in the Appendix may 
be left with the proper officer, who shall cause the search to 
be continued, and the result of the continued search shall be 
endorsed on the original certificate and upon any office copy 
thereof which may have been issued, if produced to the 
officer for that purpose. The endorsement 'shall be in the 
Form XIL in the Appendix with such modifications as 
circumstances require. 

5. Every person shall upon payment of the prescribed fee 
be entitled to have a copy of the whole or any part of any 
deed or docnment enrolled in the Enrolment Department of 
the Central Office. 

Bule under the Conveyancing and Law of Property Act^ 1881. 

6. An alphabetical index of the names of the grantors of 
all powers of attorney filed under section 48 of the Convey- 
ancing and Law of Property Act, 1881, shall be prepared and 
kept by the proper officer, and any person may search the 
index upon payment of the prescribed fee. No person shall 
take copies of or extracts from any power of attorney or 
other document filed under that section and produced for his 
inspection. All copies or extracts which may be required 
shall be made by the Office. 
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APPENDIX. 



FORM I. 



Declaration by Separate Instrument as to Purposes 

OF Search. 

Supreme Court of Judicature. 

Central Office. 

To the Clerk of Enrolments 
or The Begistrar of 

Boyal Courts of Justice, 

London. 

In the Matter of A.B, and CD. 

I declare that the search (or searches) in the name (or 
names) of required to be made by the requisition for 

search, dated the is (or are) required for the purposes 

of a sale (or mortgage, or lease, or as the case may be), by A.B. 

to an. 

Signature, 
Address, 
Descriptic 
Dated 



^ture, 1 
ess, and> 
iption J 



FOKM II. 

Declaration as to purposes of Search contained in 

THE Requisition. 

I declare that the above-mentioned search is required for 
the purposes of a sale (or mortgage, or lease, or as the case may 
he), by A.B, to CD. 
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FOEM III. 

Sbquisition fob Search in the EiintOLMENT Office (a) undeb 

THE GONYETANCIHO ACT, 1882| S. 2. 

SnpTeme Court of Judicature. 

Central Office. 

Bequisition for Search. 

To the Clerk of Enrolments, 

Bojal Courts of Justice, 

London. 

In the Matter of A,B. and CD, 

Pursuant to section 2 of the Conveyancing Act, 1882, 
search for deeds and other documents enrolled during the 
period from 18 to 18 , both inclusive, in the 

following name (or names). 



Suraame. 



Christian Name 
or Names. 



Usual or last 

knowQ Place of 

Abode. 



Title, Trade, or 
Profession. 



(Add declaration^ Form XT.) 

{State if an office copy of the cerUficate is desired^ and whether 
it is to he sent hy post or called for.) 

Signature, address, and^ 
description of person > 
requiring the search] 

Dated 
See as to this requisition, note on Enrolled deeds, p. 177, injrh. 



(a) Le, the Enrolment Department of the Central Office : see B. S. 0., 
1883, Or. Izi., r. 9. 
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POEM IV. 

 

Bequisition for Seabch in the Bills of Sale Department 
under the conyetangino act, 1882, 8. 2. 

Supreme Court of Judicature, 

Central Office. 

Bequiisition for Search. 

To the Begistrar of Bills of Sale, 

Boyal Courts of Justice, 

London. 

In the Matter of A.B. and CD* 

Pursuant to section 2 of the Conveyancing Act, 1882, 
search for instruments registered or re-registered as bills of 
sale during the period from 18 to 18 » both 

inclusive, in the following name (or names). 



Surname. 



Christian Name 
or Names. 



Usnal or last 

known Place of 

Abode, 



Title, Trade, or 
Profession. 



(Add declaration^ Form 17.) 

(State if an office copy of the certificate is desired^ and whether 
it ia tohe sent by post or called for,) ' 

Signature, address, and] 
description of person > 
requiring the search; 
Dated 
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FORM V. 

BEQUISinON FOR SEARCH IN THE REGISriRT OF CERTinCATES OF 

Acknowledgments of Deeds bt Married Women under 
the conveyanano act, 1882, 8. 2. 

Supreme Court of Judicature, 

Central Office. 

Requisition for Search. 

To the Registrar of Certificates of Acknowledgments of 
Deeds by Married Women, 
Royal Courts of Juhtice, 
London. 

In the Matter of A,B. and CD, 

Pursuant to section 2 of the Conveyancing Act, 1882, 
search for Certificates of Acknowledgments of Deeds by 
Married Women during the period from 18 to 

18 , both inclusive, according to the particulars mentioned 
in the schedule hereto. 

The Schedule. 



Snrname. 



Christian 
Name or 
Names of 
Wife and 
Husband. 



Date of Cer- 
tificate if the 
Search relates 
to a particular 
Certificate. 



Date of Deed 

if the search 

relates to a 

particular 

Deed. 



County, Parish, 

or place in 
which the Pro- 
perty is situate, 

or other de- 
scription of the 
Property. 



{Add declaration^, Form II.) 

{State if an office copy of the certificate is desired, and whether 
it is to he sent by post or called for.) 

Signature, address, and 
description of person 
requiring the search. 
Bated 
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FOBM VL 

Kequisitiom for Seabch in the Bexsistry op Judgments 
under the conveyanang act, 1882, 8. 2. 

Supreme Court of Judicature, 

Central Office. 

Requisition for Search* 

To the Kegistrar of Judgments, 
Royal Courts of Justice, 
London. 

In the Matter of A,B. and CD. 

Pursuant to section 2 of the Conveyancing Act, 1882, 
search for judgments, revivals, decrees, orHers, rules and lis 
pendens, and for judgments at the suit of the CroTvn, 
statutes, recognizances, Crown bonds, inquisitions, and accep- 
tances of office for the period from 18 to 
18 , both inclusive and for executions for the period from 
the 29th July, 1864 (or as the case may require^ to the 
18 , both inclusive, and for annuities for the period 
fix)m the 26th April, 1855 (or as the case may require), to the 
18 . , both inclusive, in the following name (or uames). 



Surname. 



Christian Name 
or Names. 



Usual or last 

known Place of 

Abode. 



Title, Trade, or 
Profession. 



(Add declaration. Form IL) 

(State if an office copy of the certificate is desired, and whether 
it is to be sent by post or called for.) 

Signature, address, andj 
description of person > 
requiring the searchj 
Dated 

{^Note, — ^This requisition does not expressly refer to a search for writs 
of execution on Grown debts, which is the proper search since Ist No- 
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▼ember, 1865, under 28 & 29 Vict. c. 104. That search Ib a general 
search not limited in time except by the date of commencement of the 
register. It is made in the same register as the search for executions 
on ordinary judgments (Bart, V. & P. 495, 5th ed.), and will therefore 
be included iiiider the general expression ''for executions.** The day, 
29th July, 1864, mentioned in this requisitiou, is the earliest day from 
which writs of execution on ordinary judgments are registered in the 
name of the judgment debtor pursuant to 27 & 28 Vict. c. 112, but no 
search fur those writs is necessary, although the purchaser or mortgagee 
must 8ee that the vendor or mortgagor is in possession at the time of 
completion (see next chapter for searches required by this requisition).] 

Forms VIL to X., incluMve^ of Certificatea of Search are 
omitted. 



FORM XL 
Rbquisition for Continuation of Seabch undeb ths 

CONVEYANaNG AcT, 1882. 

Supreme Court of Judicature, 

Central Office. 

Requisition for continuaticox of Search. 

To the Clerk of Enrolments, 
or the Registrar of 

Rnyal Courts of Justice, 

London, W.C. 

In the Matter of A.B. and CD* 

Pursuant to section 2 of the Conveyancing Act, 1882, 
continue the search for [ ], made purbuant to the 

requisition dated the day of 18 , in the name 

(or names) of , from the day of to the 

day of 18 » both incliisive. 

Signature, address, and] 
description of person > 
requiring the search) 
Dated 

Form XU. of Certificate of continued Search is ormtied. 



M 2 
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LAND CHARGES REGISTRATION 



PART 11. 



CHAPTER I. 

THE LAND CHARGES REGISTRATION AND SEARCHES 

ACT, 1888. 

61 & 62 VICT. c. 61. 

An Act for registering certain Charges on Land, and for 
facilitating Searches for them. [24th December, 1888.] 

s& 1, 2, 3, 4. Be it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spirit- 
ual and Temporal, and Commons, in this present Parlia- 
ment assembled, and by the authority of the same, as 
follows : 



Introduc- 
tory'. 

Short title. 

Commence- 
ment. 



Extent. 
Interpretation. 



Part I. — Introductory. 

1. This Act may be cited as the Land Charges Regis- 
tration and Searches Act, 1888. 

2. This Act shall come into operation on the first day 
of January one thousand eight hundred and eighty-nine, 
which day is in this Act referred to as the commence- 
ment of this Act : Provided that any rules under this 
Act may be made, and any other thing for the purpose 
of bringing this Act into operation may be done, at any 
time after the passing thereof, but any such rules or 
thing shall not take effect until the commencement of 
this Act. 

3. This Act shall not extend to Scotland or Ireland. 

4. In this Act : 

^'Land" includes lands, messuages, tenements, and 
hereditaments corporeal and incorporeal of any 
tenure. 

" Purchaser for value " includes a mortgagee or lessee, 
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or other person who for valuable consideration s. 4. 
takes any interest in land or in a charge on land, ihtT^ug. 
and "purchase" has a meaning corresponding toby. 
with purchaser. 

^Person" includes a body of persons corporate or 
unincorporate. 

" Prescribed " means prescribed by any general rules 
made in pursuance of this Act. 

" Act of Parliament " includes local and personal Act. 

" Land charge " means a rent or annuity or principal 
moneys payable by instalments, or otherwise, with 
or without interest charged, otherwise than by 
deed, upon land, under the provisions of any Act 
of Parliament, for securing to any person either 
the moneys spent by him or the costs, charges, 
and expenses incurred by him under such Act, or 
the moneys advanced by him for repaying the 
moneys spent, or the costs, charges, and expenses 
incurred by another person under the authority 
of an Act of Parliament, and a charge under the 
thirty-fifth section of the Land Drainage Act, 24 & 25 Vict. 

1 QQ 

1861, or under the twenty-ninth section of the 45 & 47 yict. 
Agricultural Holdings (England) Act, 1883, but c. 6I. 
does not include a rate or scot. 

" Land charge " also includes charges under s. 31 of the Amicultural 
Holdings (England) Act: see Tenants Compensation Act, 1890, s. 3. 

But not charges created *Mn invitum," e.g., under s. 257 of the 
Public Health Act, 1875 : see s. 10, tf^rcL^ and Beg, v. Land liegistry, 
24 Q. 15. D. 178. 

** Deed of arrangement " has the same meaning as in 50 & 51 vict, 
the Deeds of Arrangement Act, 1887. ^' ^^* 

'^Judgment" does not include an order made by a 
court hayiug jurisdiction in bankruptcy in the 
exercise of that jurisdiction, but, save as afore- 
said, includes any order or decree having the 
effect of a judgment. 
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S. 5. 
RSGlffTRATION 

OF Writs 

AND Orders 

▲FFBcriNa 

Lahd. 

Writs and 
orders. 



Register of 
writs and 
orders affect- 
ing land. 



Pabt II. — Beoistbation of Wbits and Obdebs 

AFFECTING LaND. 

The Bankruptcy Court still evades the duty of keeping a proper 
record of bankruptcies and receiving orders so as to facilitate a search^ 
which at present is the most onerous of all searches, and cannot be 
made with any certainty as to a correct result. 

Writs or orders not in bankruptcy require to be re-registered under 
this Act every five years : s. 5 (3). 

The Crown not being mentioned, its process of execution is not 
affected by the Act : see Ex parte Poatmcuter-OenercU, 10 Ch. D. 595. 

Registration under this Act supersedes registration in the Supreme 
Court : s. 5 (4). 

The search will be in the name of the vendor or mortgagor : s. 5 (2). 

Search for lis penderu munt still be made to the same extent as if 
this Act had not passed (s. 6 proviso 5). 

6. — (1.) There shall be established and kept at the 
0£Sce of Land Registry a register of writs and orders 
affecting land, and there may be registered therein, in 
the prescribed manner, any writ or order affecting land 
issued or made by any court for the purpose of enforcing 
a judgment, statute, or recognizance, and any order 
appointing a receiver or sequestrator of land. 

'* Any court,*' " any order : " these words seem to cover an order of 
a County Court appointing a receiver under s. 2 (3) of the Tithe Act, 
1891 : but query as to an order under s. 2 (2) (see definition of ^ Judg- 
ment " in S. H. suprb), 

(2.) Every entry made in pursuance of this section 
shall be made in the name of the person whose land is 
affected by the writ or order registered. 

(3.) The registration of a writ or order in pursuance 
of this Act shall cease to have effect at the expiration of 
five years from the date of the registration, but may be 
renewed from time to time, and^ if renewed, shall have 
effect for five years from the date of the renewal. 

(4.) Begistration of a writ or order in pursuance of 
this section shall have the same effect as, and make 
unnecessary, registration thereof in the Central Office of 
the Supreme Court of Judicature in pursuance of any 
other Act. 



orden. 
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Power to vacate the registration of a writ or order nffccting land SS. 5, 6. 
(formerlv wanting: see Cook v. Cook^ 15 P. D. 116) has been given ' 

^ rt ▼** ^^-r.^ ,« . .P X i> . -rr r« • REGISTRATION 

by 8. L. A. 1890, s. 19, wfrb^ Part V., Ch. vi. o, WRrw 

AND OrDEBS 

6. Every such writ and order as is mentioned in ^"and.**^ 
section five, and every delivery in execution or other 

J. ^ i_ . * 1. '4. J Protection of 

proceeding taken m pursuance of any such wnt or order, porchasers 
or in obedience thereto, shall be void as against a pur- •gAiiut noa- 

1 • j« regwtered 

chaser for value of the land unless the writ or order is wriu and 
for the time being registered in pursuance of this Act. 
Provided that — 

(a.) where the writ or order is at the commencement 
of this Act registered in pursuance of the Act 
of the session held in the twenty-seventh and 
twenty-eighth years of Her Majesty, chapter 
one hundred and twelve, intituled '' An Act to 
amend the law relating to future judgments, 
statutes, and recognizances," nothing in this 
section shall affect the operation of such writ 
or order until the expiry of the period for 
which it is so registered ; 

*' The period " must be the three months for which registration holds 
good under s. 1 of 23 & 24 Vict. c. 38, the provisions of which Act are, 
by 27 & 28 Vict c. 112, s. 3 (and see s. 4) to be followed in registering 
under the later Act. It follows, that since 31st March, 1889, searches 
in the Central Office for executions, otherwise than on Grown debts, 
have become unnecessary. 

(&.) where the proceeding in which the writ or order 
was issued or made is for the time being 
registered as a li% pendens in the name of the 
person whose land is affected by the writ or 
order, nothing in this section shall affect the 
operation of such registration. 



Pabt III. — Registration of Deeds of Abbangement. REoisTRAxioif 

OF Deeds of 
All deeds of arrangement, whether executed before or after the com- Arranqb* 

mencement of the Act, must be registered (s. 9), but one year is mb»t. 

allowed for registration of deeds executed before 1889 (s. 9). Deeds of 

The search will be in the name of the vendor or mortgagor. arrangement. 
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SS. 7, 8, 9, 10. 



Rbqistratiom 

OF Deeds of 

Arranoe- 

MEKT. 



Register of 
de^s of 
arrangement 
afiecting land. 

Registration 
of deeds of 
arrangement. 



Protection of 
purchasers 
against un- 
registered 
deeds of 
arrangement. 



7. A register (in this Act called the register of deeds 
of arrangement affecting land) shall be kept at the 
Office of Land Begistry, and deeds of arrangement may 
be registered therein, in the prescribed manner, in the 
name of the debtor. 

8. A deed of arrangement may be registered in the 
register of deeds of arrangement affecting land on the 
application of a trnstee of the deed, or of a creditor 
assenting to or taking the benefit of the deed, and the 
registration may be yacated pursuant to an order of the 
High Court of Justice or any judge thereof. 

9. Every deed of arrangement, whether made before 
or after the commencement of this Act, shall be void as 
against a person who, after the commencement of this 
Act, becomes a purchaser for value of any land comprised 
therein or affected thereby, unless and until such deed 
is registered in the register of deeds of arrangement 
affecting land : Provided that nothing in this section 
shall afiect any deed of arrangement made before the 
commencement of this Act until the expiration of one 
year from the commencement of this Act if registered 
within that year. 



Registration 
OF Land 
Charges. 



Land charges 
after 1888. 

Before 1889. 



Against whom. 



Registry of 
land charges. 



Part IV. — Kegistration op Land Charges. • 

Only land charges created after 1888 require to be registered under 
this Act. 

Ab to land charges before 1889 the same uearches must be made as 
formerly. The provision in s. 13 for i-egi^tration of an assignment 
made after 1888, gives assiMtance, but cannot be relied on, as there 
may be no such assignment. 

The search (s. 10) must be in the name of the perfrm entitled 
whether legally or equitably to the freehold in pussession when the 
charge was created ; so that it cannot be confined to the namts of the 
immediate vendor or mortyagor, but must be carried back against all 
owners in | otiscssiou for tlie time being. 

10. A register, in this Act called the register of land 
charges, shall be kept at the 0£Bce of Land Registry, 
and land charges may be registered therein in the pre- 
scribed manner :— 

(1.) In the case of freehold land, in the name of the 
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person beneficially entitled to the first estate of ss. lo, ii, 12» 
freehold at the time of the creation of the land L 



char&re i Reoistration 

OF Land 

(2.) In the case of copyhold land, in the name of the chabges. 

tenant on the court rolls at the time of the 

creation of the land charge. 
Proyided that where the person by or on behalf of whom 
the application was made pursuant to which the land 
charge was created was beneficially entitled to a lease 
for liyes or a life at a rent or to a term of years the land 
charge shall be registered also in the name of that 
person. 

As to searches by ait intending lessee or purchaser of leaseholds for 
land charges by owneis of the leasehold interest, see 33 Solicitors' 
Journal, 295, 298. 

U. The expenses incurred by the person entitled to Expense*. 
a land charge created before the commencement of this 
Act in causing the charge to be registered in the register 
of land charges shall be deemed to form part of such 
land charge, and shall be recoverable by him accordingly 
on the day for payment of any part of such land charge 
next after such expenses are incurred. 

12* A land charge created after the commencement of Protection of 
this Act shall be void as against a purchaser for yalue of againsTun- 
the land charged therewith, or of any interest in such registered 
land, unless and until such land charge is registered in 
the register of land charges in the manner mentioned in 
this Act. 

13, After the expiration of one year from the first Non-registered 
assignment by act inter vivos, occurring after the com- exUting*at* 
mencement of this Act, of a land charge created before commence- 

1 i. 1 . 4 1 .IT nient of this 

the commencement ot this Act, the person entitled Act. 
thereto shall not be able to recover the same, or any 
part thereof, as against a purchaser for value of the land 
charged therewith or of any interest in such land, unless 
such land charge is registered in the registry of land 
charges in the manner mentioned in this Act prior to 
the completion of the purchase. 



i 
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SS. 14, 15, 16, 
17, 18. 



Registration 
OF Land 
Chabges. 

Vacation of 
entry. 

Supple- 
mental. 

Index to 
registers. 

Searchea. 



14. The registration of a land charge may be vacated 
pursuant to an order of the High Court of Justice or any 
judge thereof. 

Part V. — Supplemental. 

15. An alphabetical index in the prescribed form 
shall be kept at the Office of Land Begistry of all entries 
made in any register kept at that office pursuant to this 
Act. 

16. Any person may search in any register or index 
kept in pursuance of this Act on paying the presented 
fee. 

The word ** presented " in this 8. obviously shoidd be " prescribed." 



Official 
searches. 



45 & 46 Vict. 
C.39. 



17. The provisions as to searches in the Central Office, 
requisitions, certificates, officers, clerks, persons, and for 
the protection of solicitors, trustees, agents, and other 
persons in a fiduciary position contained in the second 
section to the Conveyancing Act, 1882, except so much 
of those provisions as relates to the makiug of general 
rules, shall apply to searches in any register or index 
kept in pursuance of this Act in the register of Ka 
pendens^ the register of deeds of arrangement affecting 
land, and the register of land charges, in the same 
manner as if this Act had been described in Part I. of 
the First Schedule to the Conveyancing and Law of 
Property Act, 1881. 
General rules. 18. The Lord Chancellor may at any time after the 
passing of this Act, and from time to time^ with the 
concurrence of the Commissioners of Her Majesty's 
Treasury as to fees, make such general rules as may be 
required for carrying this Act into effec'^t. 



44 & 45 Vict. 
0.41. 
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CHAPTER II. 

RULES UNDER THE LAND CHARGES RKGISTRATION 
AND SEARCHES ACT, 1888 (Ibt JANUARY, 1889). 

Rule 1. — The seTeral Begifitera established by the Act 

sliall contain the foUowing particulars respectively, or such 

other particulars as the Begistrar shall from time to time 

determine : — 

(1.) The Begister of Writs and Orders shall contain : — 

(a.) The name, address, and description of the person 

whose land is affected. 
(h.) The date and nature of the writ or order, and 
the court, and the action or matter, by and in which 
the writ or order was issued or made, 
(c.) The date of registration, and of any renewal of 

registration. 
(c2.) The name and address of the applicant or of the 
solicitor (if any) making the application. 
(2.) The Begister of Deeds of Arrangement shall contain : — 
(a.) The name, address, and description of the person 

whose land is affected. 
(&.) The date of the deed and the names of the 
parties, provided that where the creditors are 
numerous it shall not be necessary to specify more 
than three, 
(c.) The date of registration. 

(d.) The name and address of the appUcant or of the 
solicitor (if any) making the application. 
(3.) The Begister of Land Charges shall contain : — 

(a.) The name, address, and description, and capacity 
(that is to say, whether (i.) beneficially entitled to 
the first estate of freehold ; (ii.) tenant on the 
Court Bolls ; or (iii.) beneficially entitled to a lease 
for lives or a life at a rent or for years) of the 
person in whose name the registration is made. 
(b.) The date of the charge, the statute under which 
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it is made, and the parish in which the land charged 
is situated, 
(c.) The date of registration. 

(d.) The name and address of the applicant or of the 
solicitor (if any) making the application. 

Kule 2. — Every application for registration shall, unless 
made by a solicitor, be supported by the statutory declara- 
tion of the applicant as to the truth of the particulars set 
forth in it. 

Bule 3. — The alphabetical index shall consist of the 
Begisters themselves, all entries in such registers beiug 
made alphabetically in the manner now used in the Register 
of Judgments in the Central Office of the High Court of 
Justice, or in such other manner as the Registrar shall from 
time to time determine. 

Rule 4. — Applications for registration, searches (official 
and otherwise), and official certificates shall be made on, 
and shall furnish the particulars set forth in, the several 
forms for those purposes given in the Schedule hereto, or in 
such other forms as the Registrar shall from time to time 
determine. 

Rule 5. — Forms shall be sold at the Office of Laud 
Registry. 

Rule 6. — Certificates of official searches shall be marked 
with the stamp of the Search Department of the Land 
Registry, and bhall be issued as 60on as possible after receipt 
of the applications. 

Rule 7. — In any case of modification or cancellation of 
entries on the Register, such evidence in respect thereof as 
the Registrar shall from time to time think necessary shall 
be required. 

Rule 8. — These Rules may be cited as the Land Charges 
Rules, 1889. 



THE SCHEDULE. FORMS. 

Form 1. — Application to Begiater a Writ or Order. 
Form 2. — Application to Begiater a Deed of Arrangement. 
Form 3. — Application to Register a Land Charge. 
Form 4. — Declaration in support of an Application to Reg: 
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Form 5. — Application for an Official Search, 

[T%w Form 5 provides for the following searches : — Register of 
Writs and Orders for the period of five years ending the 
day of 18 , inclusive ; Deeds of Arrange- 

ment from the day of 18 ^ to the day 

of 18 , inchmoe; Land Cluurgesfrom the day 

of \% yto the day of 18 , inclusive. 

As to the time over which the last two searches should extend 
seep. 176.] 

FoBV 6. — Declaration by separate Instrument as to purposes of 

Search. 

Form 7.— Certificate of Official Search. 

Form 8. — BequisiOon for Continuation of Official Search* 

Form 9. — Certificate of Continuation of Official Search (to he 

endorsed on the original Certificate). 

[_The Forms are not set out here as they are sold at the Office of 

Land Registry. See Rule 5.] 
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CHAPTER III. 

SEARCHES GENERALLY. 



Appointment 
of receiver. 



For full information as to searches the reader is 
referred to Dart^ Y. & P., Vol. I., p. 524, 6th ed., and 
Elphinstone and Clark on Searches (inclnding appendix 
containing the foregoing Act). But the following short 
statement as to the most usual searches may be useful in 
practice. 

The search for judgments registered under 1 & 2 Vict. c. 110, and 
requiriog to be re-registered every five years under 2 & 3 Vict c. 11, 
now only applies to judgments entered up on or before 23rd July, 
1860. 

As to judgments entered up between that day and 30th July, 1864, 
it seems that under 23 & 24 Viot c. 38, s. 1, they could affect no land, 
as to a purchaser or mortgagee, without the issue of a writ or other 
process of execution. Such writ or other process, if issued before 
Ist January, 1889, required registration under the last-mentioned Act, 
but the writ or process lost its force, if not executed within three 
months of its registration (s. 1). If issued since 31st December, 1888, 
it comes under the Land Charges Registration and Searches Act, 1888, 
ss. 6, 6 (pp. 166-7, cifprd), and is void against a purchaser for value, 
within the meaning of that Act, unless registered thereunder ; and, if 
so registered, it will be discovered on searching, under that Act, at the 
Land Registry. 

Judgments entered up since 29th July, 1864, bind no land until it 
is actually delivered in execution (27 & 28 Vict, c 112, s. 1). And 
writs or orders affecting land, issued or niade on such judgments since 
31st December, 1888, must be registered at the Land Registry under 
the Act of 1888. The registration of a writ under the Act of 1864 
was effectual for the purposes of a sale under s. 4 thereof, for three 
months only, so that no writ under the latter Act could remain in 
force after 3l8t March, 1889 (see s. 6 of the Land Charges Registration 
and Searches Act, 1888 (6), p. 167, supra). 

If, therefore, the age of the vendor or mortgagor is such that no 
judgment could have been obtained against him on or before 23rd July, 
1860, a search at the Land Registry under the Act of 1888, is, as to 
linbilities arising under judgments, sufficient. 

The appointment of a receiver is equivalent to an actual delivery in 
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execution, within the meaning of 27 & 28 Vict. c. 112, of the equitable 
estate in land of a judgment debtor, and would seem to be a '^ due 
process of execution " within 23 & 24 Vict, c 38, s. 1 : (Hatton v. 
Haywood^ L. B. 9 Ch. Ap. 229; Awflo-ItcUian Bank y. Davies^ 
9 Ch. D. 276 ; JCx parte Evans, 13 t&. 262). 

No registration of writs of execution was required by 27 & 28 Vict, 
a 112, except for tbe purposes of a sale under s. 4 (jRe Pope, 17 Q. B. D. 
743), but now the Land Charges Registration and Searches Act, 1888 Registration 
(51 & 52 Vict. c. 51), makes provision for registration of all write and ^^^^^^ ^^ 
orders (other than in bankruptcy) affecting land, and search must be 
made at the Office of Land Registry. 

Crown debts are liable to continue in force against the debtor longer Crown debts, 
than judgments, the most common obligation to the Crown being the 
bond given on release of a railway deposit, but the cases must be rare 
in which a Grown debt before 4th June, 1839, is now subsisting so as 
to necessitate a search at the Exchequer office. Crown debts after 
that date are required to be registered (2 & 3 Vict c. 11, s. 8) ; and, in 
order to bind purchasers, mortgagees, or creditors, becoming such after 
Slat December, 1859, to be re-registered every five years (22 & 23 Vict 
a 35, 8. 22). So that for a Crown debt from 4th June, 1839, up to 
and including 1st November, 1866, a search for five years only is 
required. As to Crown debte after the latter date, the search must be 
for writs of execution registered under 28 & 29 Vict. c. 104, ss. 48, 49 
(and no other registration is necessary), but there is no three months' 
limit as there was in case of executions on ordinary judgments under 
23 & 24 Vict. c. 38. 

A lis pendens must be re-registered every five years (2 & 3 Vict. Lis pendens, 
c 11, 8. 7), and the search should extend over that period. 

The search for old enrolled grants of life annuities can now rarely, if Annaities. 
ever, be necessary. 

The search for entries of grants of life annuities or rentcharges after Rentcharges. 
26th April, 1865, registered under 18 & 19 Vict c. 15, s. 12, should 
be from the commencement of the register on that day if the person 
against whom search is made had then become entitled to the property 
and attained twenty-one before that day, but otherwise from the time 
when he became entitled, whether in possession or in reversion, to the 
property, or the day when he attained twenty-one, whichever last 
Happened. 

In case of entailed property a search for enrolled deeds of disentail Disentailing 
from the time when the tenant in tail attained twenty-one may be <lc®^ 
advisable. He may have given a security while his estate was rever- 
sionary, thereby creating a base fee, and yet the deeds might be in his 
possession without any default on the part of the creditor. 

The search for bankruptcies must still be made by the purchaser's Bankruptcies, 
solicitor in the registers at the Bankruptcy Court until means are 
afforded for an official search. The search should in strictness extend 
back for twelve years, but a five years' search is commonly deemed 
sufficient (Dart, 567, 6th ed.). The position of a vendor or mortgagor 
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is, however, generally so well known as to render a bankruptcy aearch 
unnecessary. 

Where the bankrupt has acquired property after his bankruptcy, 
and his trustee has not intervened, transactions by the bankrupt with 
any person dealing with him bonS fide and for value, in respect of such 
property, whether with or without knowledge of the bankruptcy, are 
valid against the trustee : Cohen v. MitcheU, 25 Q. B. D. 262. - 

The search for insolvencies can rarely now be necessary. 

Searches for writs and orders for five years, and also for deeds of 
arrangement and land charges, must be made at the office of Land 
Hegistry in the registers kept there pursuant to the Land Charges 
Registration and Smirches Act, 1H88. The tinje over which the search 
for deeds of arrangement aod land charges should extend must be 
determined in the same way as above mentione<i with respect to the 
time for a search in the rentcharge register, except that, as to land 
charges, search during a minority may be necessary. 

llie practice is to make the above searches only since the last pre- 
ceding sale or mortgage, and not to search against preceding owners, 
it being assumed that former purchasers made proper searches and 
found nothing adverse; but the same practice is not generally observed 
in the case of searches in the Yorkshire, Middlesex, aud Irish Deeds 
Registries : (see however Elphinstone and Clark on Searches, p. 144). 

The searches for judgments, lis pendensy and Crown debts may be 
limited in each case to the period of five years back from the time of 
search, but they should be made in the names of all persons, living or 
dead, who were owners since the last purchase or mortgage (see 
Benham v. Keane, 1 J. & H. 685, 708) except where it is known that 
an owner had not attained twenty-one on 23rd July, 1860 (as to 
judgments), or on 1st November, 1865 (as to Crown debts). 

Writs of execution on Crown debts are entered in the same register 
as those on judgments under 23 Ss 24 Yict. c. 38, and 27 & 28 Vict. 
c. 112, and the time for search is not limited except by the commence- 
ment of the register (1st November, 1865) under 28 & 29 Yict c. 104, 
and no re-registration is required, so that the search for executions 
must be made generally back to that date or the day when the vendor 
or mortgagor came of age, and the certificate will include executions 
(if any; on ordinary judgments as well as those on Cruwn debts (see 
. .ote to R. S. C, December, 1882, Form VI., p. 162 supra). 

Search for Crown debts is not necessary as regards copyholds (Dart, 
562, 6th ed.). 

As to leaseholds, see, as to Crown debts, FleelivoocPs Case, 8 Co. 340 ; 
as to judgments, that case, and Sugden, Vendors and Purchasers, 
14th ed. 620, 521, 524, 536-7; Dart, 6th ed , 525, 531, note (s). 

The only search necessary against trustees, or mortgagees, is for lis 
pendens for five years. It is not necessary to make any search against 
mortgagees who have been paid off; see 18 & 19 Vict, c. 15, s. 11. 

Where the vendor or mortgagor has in his possession certificates of 
official searches they ought now to bo shewn on the abstract. 
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In Procter v. Cooper (2 Drew. 1) a purchaser making a search for 
judgments was held to have notice of an incumbrance which he failed 
to discoyer. The official certificate is now conclusive on all matters Certificate 
within s. 2 of the C. A., 1882, and the solicitor should rely on that, and concliuive. 
not search himself. 

Subs. 11 of the last mentioned s. excludes from the operation of that Enrolled deed«. 
8. all enrolled deeds, the object being to make the official certificate 
binding only on those who make use of the office register for recording 
their incumbrances, and not to afiect the validity of any actual con- 
veyance upon which the title to land depends, as in case of a disentail- 
ing assurance. But a search for deeds enrolled, though so excluded, 
can be asked for (see B. S. C, December, 1882, Form III., p. 159), and 
a certificate of search obtained. It will, however, only extend to deeds 
enrolled within two years, after which time enrolments of deeds and 
recognizances are removed to the Beoord Office (B. S. C. 1883, Ord. LXI. 
r. 13), and search must be made there by the solicitor himself. It is 
conceived that a solicitor will be justified in relying on an official certi- 
ficate for enrolled deeds so obtained, so far as it extends, though this 
a. does not expressly exonerate him. The Oourt could scarcely make 
him answerable for an omission by its own officer. 

Under the Yorkshire Begistries Act^ 1884 (47 & 48 Vict. c. 54, Yorkshire 
8. 20), an official return can be obtained to a search. A solicitor, registries. 
trustee, &c (s. 23), is held harmless from any error in the return, but 
the return is not conclusive in favour of the purchaser. 

If the certificate of search discloses an enrolled deed material to the Office copy 
title, an office copy of the enrolment may be obtained under the 5th <^nd certificate 
of the Bulefl made under 8. 2 of 0. A., 1882, (p. 157). An office copy is ^' enrolment. 
made evidence of the enrolment by 12 & 13 Vict. c. 109, s. 19. By 
8. 18 of that Act a certificate of enrolment is authorized to be endorsed 
on every enroUed deed certifying the day of enrolment, and when 
sealed and stamped with the seal of the Enrolment Office, is evidence 
that the deed was enrolled on the day mentioned in the certificate. 

Search in a deeds registry should be against each successive owner Deeds Registry 
from the date of the deed under which he acquired his interest to the Searches. 
date of the registration of the deed by which he parted with his 
interest, both dates inclusive. Whether the search should extend over 
the whole period of the abstract is a question to be considered in each 
case. Search against a testator or intestate must be continued after 
his death against him as well as his devisee or heir up to the date of 
r^istration of the conveyance by the devisee or heir. Where the will 
has to be registered within a given time and is not so registered it may 
be advisable also to search against the heir before taking a title from 
the devisee. Where a mortgagee sells under his power of sale it is not 
necessary to search against the mortgagor after the date of registration 
of the mortgage. As to searches against persons having power to 
appoint new trustees, see C. A. 1881, s. 34 (4), suprd. 

As to searches in the Palatine Courts of Durham and Lancaster, Palatine 

see Elphinstone and Clark on Searches, pp. 57-9. Courts 

Searches. 
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CHAPTER L 

THE TRUSTEE ACT, 1888. 
51 & 52 VICT. c. 59. 

An Ad to amend the Law relating to the Duties, Powers, and 
Liability of Trustees. [24th December, 1888.] 

Be it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by authority of the same, as 
follows ; that is to say, 

1. — (1.) This Act may be cited as the Trustee Act, 
1888. 

(2.) This Act shall not extend to Scotland. 

(3.) For the purposes of this Act the expression 
'' trustee'* shall be deemed to include an executor or 
administrator and a trustee whose trust arises by con- 
struction or implication of law as well as an express 
trustee, but not the official trustee of charitable funds. 

(4.) The provisions of this Act relating to a trustee 
shall apply as well to several joint trustees as to a sole 
trustee. 

As to the efifect of this subs, on the exception in s. 8 (1), see Moore 
V. Knight, 1891, 1 Ch. 547, 553. 

3. — (1.) It shall be lawful for a trustee to appoint a 
solicitor to be his agent to receive and give a discharge 
for any money or any valuable consideration or property 
receivable by such trustee under the trust by permitting 
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Boch solicitor to have the custody of, and to produce, a s. 2. 
deed containing any such receipt as is referred to in 
the fifty-sixth section of the Conveyancing and Law of 
Property Act, 1881 ; and no trustee shall be chargeable 44 & 45 Vict. 
with breach of trust by reason only of his having made 
or concurred in making any such appointment ; and the 
producing of any such deed by such solicitor shall have 
the same validity and effect, by virtue of the said fifty- 
sixth section, as the same would have had if the person 
appointing such solicitor had not been a trustee : Pro- 
vided that nothing herein contained shall exempt a 
trustee from any liability which he would have incurred 
if this Act had not passed in case he permits such 
money, valuable consideration, or property to remain in 
the hands or under the control of the solicitor appointed 
as aforesaid for a period longer than is reasonably 
necessary to enable such solicitor to pay or transfer the 
same to the trustee. 

Though this subs, uses the expression *' deed containing any such As to indorsed 
receipt as referred to in" s. 56 of C. A., 1881, it is conceived that it receipt, 
applies where the receipt is indorsed as well as where it is in the body 
of the deed. The indorsement is part of the deed, and moreover an 
indorsed receipt is expressly referred to in s. 56. 

Where the solicitor is himself one of the trustees it is conceived that Where solicitor 
this subs, does not enable payment to be made to him as solicitor for " ^^^ ^^ ^^* 
himself and co-trustees. Such payment would be a payment to one of 
several trustees and not a good payment. 

(2.) It shall be lawful for a trustee to appoint a 
banker or solicitor to be his agent to receive and give a 
discharge for any money payable to such trustee under 
or by virtue of a policy of assurance by permitting such 
banker or solicitor to have the custody of and to produce 
such policy of assurance with a receipt signed by such 
trustee, and no trustee shall be chargeable with a breach 
of trust by reason only of his having made or concurred 
in making any such appointment : Provided that nothing 
herein contained shall exempt a trustee from any liability 
which he would have incurred if this Act had not passed, 
in case he permits such money to remain in the hands 

N 2 
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or under the control of the banker or solicitor appointed 
as aforesaid for a period longer than is reasonably neces- 
sary to enable such banker or solicitor to pay the same 
to the trustee. 

(3.) This section shall apply only where the money or 
valuable consideration or property is to be received after 
the passing of this Act. 

3. — (1.) No sale made by a trustee shall be impeached 
by any cestui que trust upon the ground that any of the 
conditions, subject to which the sale was made, may 
have been unnecessarily depreciatory, unless it shall 
also appear that the consideraticoi for the sale was 
thereby rendered inadequate. 

(2.) No sale made by a trustee shall, after the execu- 
tion of the conveyance, be impeached as against the 
purchaser upon the ground that any of the conditions 
subject to which the sale was made may have been 
unnecessarily depreciatory, unless it shall appear that 
such purchaser was acting in collusion with such trustee 
at the time when the contract for such sale was made. 

(3.) No purchaser, upon any sale made by a trustee, 
shall be at liberty to make any objection against the 
title upon the ground aforesaid. 

(4.) This section shall apply only to sales made after 
the passing of this Act. 

See as to the law apart from the Act : Dunn v. Flood, 28 Ch. D. 
686. 

4. — (1.) No trustee lending money upon the security 
of any property shall be chargeable with breach of trust 
by reason only of the proportion borne by the amount of 
the loan to the value of such property at the time when 
the loan was made, provided that it shall appear to the 
Court that in making such loan the trustee was acting 
upon a report as to the value of the property made by a 
person whom the trustee reasonably believed to be an 
able practical surveyor or valuer, instructed and em- 
ployed independently of any owner of the property, 
whether such surveyor or valuer carried on business in 
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the locality where the property is situate or el9ewherey s 4. 
and that the amouut of the loan does not exceed two 
equal third parts of the value of the property as stated 
in such report, and that the loan was made under the 
advice of such surveyor or valuer expressed in such 
report And this section shall apply to a loan upon any 
property of any tenure, whether agricultural or house or 
other property, on which the trustee can lawftdly lend. 

See as to the law apart from the Act, Fry v. Tapson, 28 Ch. D. 268 ; 
Smethurst v. Boatings, 30 Ch. D. 490; Be Whitdey, 32 Ch. D. 196; 
33 i&. 347 ; 12. App. Ca. 727 ; Re Olive, 34 Ch. D. 70 ; Roe v. Meek, 
14 App. Ca. 558 ; Be Salmon, 42 Ch. D. 351 ; Sheffield, <€»., Building 
Society v. Aizlewood, 44 Ch. D. 412. 

To keep the trustee harmless under this s. the certificate of the Sarreyor's 
rorveyor should shew certificate. 

(1) That the loan does not exceed two-thirds of the capital value of 

the property as estimated hy the surveyor and stated in the 
report ; 

(2) That the surveyor advises to the effect that the loan may be 

made or that the security is sufi&cient. 

The Act imposes no condition as to the components of value. They Components of 
may include buildings, mines, timber, or valuable rights of any kind. ^'^"®* 
It is only necessary that the surveyor advises the value to be sufficient. 
In the case of mines or timber of large value he would probably advise 
some special provisions as to working or cutting. But the security 
must not be one of a class which is attended with hazard: see the 
words of the subs. " by reason only," and Blyth v. FladgcUe, 1891, 
1 Ch. 337, 353. 

The statement as to value and the advice must be in the report 
itself, and not in a subsequent letter or in a postscript to the report. 

(2.) No trustee lending money upon the security of 
any leasehold property shall be chargeable with breach 
of trust only upon the ground that in making such loan 
he dispensed, either wholly or partially, with the pro- 
duction or investigation of the lessor's title. 

(3.) No trustee shall be chargeable with breach of 
trust only upon the ground that, in effecting the pur- 
chase of any property, or in lending money upon the 
security of any property, he shall haye accepted a 
shorter title than the title which a purchaser is, in the 
absence of a special contract, entitled to require, if in 
the opinion of the Court the title accepted be such as a 
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person acting with pnidence and caution would have 
accepted. 

(4.) This section shall apply to transfers of existing 
securities as well as to new securities, and to investments 
made as well before as after the passing of this Act, 
except where some action or other proceeding shall be 
pending with reference thereto at the passing of this Act* 

5. — (1.) Where a trustee shall have improperly ad- 
vanced trust money on a mortgage security which would 
at the time of the investment have been a proper invest* 
ment in all respects for a less sum than was actually 
advanced thereon, the security shall be deemed an 
authorized investment for such less sum, and the trustee 
shall only be liable to make good the sum advanced in 
excess thereof with interest. 

See Re Salmon, 42 Ch. D. 351. 

(2.) This section shall apply to investments made as 
well before as after the passing of this Act, except where 
some action or other proceeding shall be pending with 
reference thereto at the passing of this Act. 

6. — (1.) Where a trustee shall have committed a 
breach of trust at the instigation or request or with the 
consent in writing of a beneficiary, the Court may, if it 
shall think fit, and notwithstanding that the beneficiary 
may bo a married woman entitled for her separate use, 
whether with or without a restraint upon anticipation, 
make such order as to the Court shall seem just for 
impounding all or any part of the interest of the bene- 
ficiary in the trust estate by way of indemnity to the 
trustee or person claiming through him. 

As to the nature, apart from the Act, of the indemnity to which a 
trustee is entitled in such a case, see Raby y. Ridehalgh^ 7 D. M. & G. 
104 ; BvMer v. Builery 6 Ch. D. 564, 557 ; Sawyer v. Sawyer, 28 ib. 
595 ; Lewin on Trusts, 8th ed. 911. 

(2.) This section shall apply to breaches of trust 
committed as well before as after the passing of this 
Act, except where an action or other proceeding shall be 



THE TBUSTEE ACT, 1888. 183 

pending with reference thereto at the passing of this sa 6, 7, a. 
Act. 

7. — (1.) It shall be lawful for, but not obligatory Tnuteemay 
npon, a trustee to insure against loss or damage by fire '^^ ^'''^'^' 
any bnilding or other insurable property to any amount 
(including the amount of any insurance already on foot) 
not exceeding three equal fourth parts of the full value 
of such building or property, and to pay the premiums 
for such insurance out of the income thereof or out of 
the income of any other property, subject to the same 
trusts, without obtaining the consent of any person who 
may be entitled wholly or partly to such income. 

As to the law, apart firom the Act, see Be Fowler^ 16 Gb. D. 723 ; 
Fry V. Fry, 21 Beav. 147 ; Lewin on Trusts, 8th ed. 680. And as to 
a tmstee's right to indemnity oat of the trust property for money 
expended m its preservation. Be Leslie^ 23 Gh. D. 552; Falcke ▼. 
Scottish Imperial Insurance Co., 34 %b. 234 ; Be Earl of Winckihea^ 
39 ib. 168. 

(2.) This section shall not apply to any building or 
property which a trustee is bound forthwith to conyey 
absolutely to any cestui que trust upon being requested 
so to do. 

8. — (1.) In any action or other proceeding against a Stotnte of 
trustee or any person claiming through him, except J^^y^Jl^pUaded 
where the claim is founded upon any fraud or fraudulent by trustees. 
breach of trust to which the trustee was party or privy, 
or is to recover trust property, or the proceeds thereof 
still retained by the trustee, or previously received by 
the trustee and converted to his use, the following 
provisions shall apply : — 

(a.) All rights and privileges conferred by any statute 
of limitations shall be enjoyed in the like manner and 
to the like extent as they would have been enjoyed in 
such action or other proceeding if the trustee or person 
claiming through him had not been a trustee or person 
claiming through him : 

Q>,) If the action or other proceeding is brought to 
recover money or other property, and is one to which no 
existing statute of limitations applies, the trustee or 
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person claiming through him shall be entitled to the 
benefit of and be at liberty to plead the lapse of time as 
a bar to such action or other proceeding in the like 
manner and to the like extent as if the claim had been 
against him in an action of debt for money had and 
receivedy but so nevertheless that the statute shall run 
against a married woman entitled in possession for her 
separate use, whether with or without a restraint upon 
anticipation, but shall not begin to run against any 
beneficiary unless and until the interest of such bene- 
ficiary shall be an interest in possession. 

See on subs. 1, Be Bawden, 45 Ch. D. 444 ; Be Swain, W. N. 1891, 
144. 

The subs, applies where the claim is against the trustee as such ; not 
where his liability is decided on principles of the law relating to repre- 
sentation and to partnership, see Moore v. Knight, 1891, 1 Gh. 547 ; 
and see that case as to the limitation in provision (h) ^ to the like 
extent." And as to the words " retained by the trtutee^ " received by 
the trustee,^ see s. 1 (4) sup,, and the case last cited. 

(2.) No beneficiary, as against whom there would be a 
good defence by virtue of this section, shall derive any 
greater or other benefit from a judgment or order 
obtained by another beneficiary than he could have 
obtained if he had brought such action or other pro- 
ceeding and this section had been pleaded. 

(3.) This section shall apply only to actions or other 
proceedings commenced after the first day of January 
one thousand eight hundred and ninety, and shall not 
deprive any executor or administrator of any right or 
defence to which he is entitled under any existing statute 
of limitations. 

As to the rights or defences to which executors or administrators are 
so entitled, see 3 & 4 Will. 4, c. 27, s. 40 ; 23 & 24 Vict. c. 38, s. 13 ; 
37 & 38 Vict c. 57, s. 8 ; Be Johnson, 29 Ch. D. 964 ; Martin v. Earl 
Beauchamp, W. N. 1888, 247 ; Sutton v. Sutton, 22 Ch. D. 611, 517. 

As to an executor setting up his own '' devastavit," and claiming the 
benefit of the Statute, see Be Hyatt, 38 Ch. D. 609 ; Be Marsden, 
26 %b. 783. 

Investments 9. A powcr to iuvost trust moucy in real securities 

ofi^Dgferms. shall authorizo and shall be deemed to have always 
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authorized an inyestment upon mortgage of property ss. 9, lo, ii. 

held for an unexpired term of not less than two hundred 

yeais and not subject to any reservation of rent greater 

than one shilling a year^ or to any right of redemption, 

or to any condition for re-entry except for non-payment 

of rent. 

As to the law, apart from the Act, see Be Boyd^s Settled E$tate$f 
14 Ch. D. 626 ; Be Chenndl, 8 ib. 494. 

10. It shall be lawful for any trustee of any leaseholds Tnutees of 
for lives or years which are renewable from time to time, i^hoids 
either under any covenant or contract or by custom or ™»y renew. 
usual practice, if he shall in his discretion tbink fit, and 

it shall be the duty of such trustee, if thereunto required 
by any person having any beneficial interest, present or 
future or contingent, in such leaseholds, to use his best 
endeavours to obtain from time to time a renewed lease 
of the same hereditaments on the accustomed and 
reasonable terms, and for that purpose it shall be lawful 
for any such trustee from time to time to make or 
concur in making such surrender of the lease for the 
time being subsisting, and to do all such other acts as 
shall be requisite in that behalf; but this section is not 
to apply to any case where by the terms of the settle- 
ment or will the person in possession for his life or other 
limited interest is entitled to enjoy the same without 
any obligation to renew the lease or to contribute to the 
expense of renewing the same, unless the consent in 
writing of such person is obtained to such renewal on 
the part of the trustee. 

This and the following s. in effect revive ss. 8 and 9 of Lord Cran- 
worth's Act (23 & 24 Vict, c 145) which were repealed by S. L. A., 
1882, 8. 64, but they are more extensive, applying to all trusts whether 
created before or since Lord Granworth's Act. 

11. In case any money shall be required for the purpose Power to 

of paying for the renewal of any lease as aforesaid, it shall money* to meet 
be lawful for the trustee effecting such renewal to pay fines on renewal 
the same out of any money which may then be in his 
hands in trust for the persons beneficially interested in 
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ss. 11, 12. the lands to be comprised in the renewed lease^ and if 
he shall not have in his hands as aforesaid su£Scient 
money for the purpose, it shall be lawful for the trustee 
to rabe the money required by mortgage of the heredita- 
ments to be contained in the renewed lease, or of any 
other hereditaments for the time being subject to the 
subsisting uses or trusts to which the hereditaments 
comprised in the renewed lease shall be subject ; and no 
mortgagee adyancing money upon such mortgage, pur- 
porting to be made under this power, shall be bound to 
see that such money is wanted, or that no more is raised 
than is wanted for the purpose aforesaid. 
Application 12. — (1.) This Act shall apply as well to trusts created 

by instrument executed before as to trusts created after 
the passing of this Act. 

(2.) Provided always, that save as in this Act expressly 
provided, nothing therein contained shall authorize any 
trustee to do anything which he is in express terms for- 
bidden to do, or to omit to do anything which he is in 
express terms directed to do, by the instrument or in- 
struments creating the trust. 
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CHAPTER IL 

THE TRUST INVESTMENT ACT, 1889. 
52 & 63 VICT, a 32. 

An Act to amend the Law relating to the Investment of 
Trust Fimde. [12th August, 1889. J 

Be it enacted by the Queen's most Excellent Majesty, ss. i, 2, 3. 
by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parlia- 
ment assembled, and by the authority of the same, as 
follows : — 

1. This Act may be cited as the Trust Investment short uuo 
Act, 1889. 

2. This Act shall not extend to Scotland. Extent of 

3. It shall be lawful for a trustee, unless expressly ^^ 
forbidden by the instrument (if any) creating the trust, inyestments. 
to invest any trust funds in his hands in manner follow- 
ing, that is to say : — 

The Act applies to a corporation, holding funds for a charitable pur- Corporations, 
pose : Be Manchester Roy<d Infirmary , 43 Ch. D. 420 ; but not to a 
building society whose funds are invested in tbeir o\¥n name, or in the 
names of trustees who have no power of investing : Ee National Per^ 
manent Mutual Benefit Building Society, ib., 431. 

(a.) In any of the Parliamentary Stocks or Public 
Funds or Government Securities of the United 
Kingdom : 

(&.) On real or heritable Securities in Great Britain 
or Ireland : 

As to mortgages of long terms being included in *' Real Securities," Real security 
see Trustee Act, 1888, s. 9, suprh. *^** **• 

As to certain improvement charges not preventing trustees from 
lending on the security of the land charged, see U & 10 Vict. c. 101, 
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8. 3. 8. 37, and the Improvement of Land Act, 1864 (27 & 28 Vict, c 114), 
8. 61. 

(e.) In the Stock of the Bank of England or the Bank 
of Ireland : 

(d.) In India Three-and-a-half per Cent Stock and 
India Three per Cent. Stock, or in any other 
Capital Stock which may at any time hereafter 
be issaed by the Secretary of State in Conncil 
of India, nnder the authority of Act of Parlia- 
ment, and charged on the revennes of India : 

(e,) In any securities the interest of which is or shall 
be guaranteed by Parliament : 

(/.) In Consolidated Stock created by the Metropolitan 
Board of Works, or which may at any time 
hereafter be created by the London County 
Council, or in Debenture Stock created by the 
Beceiyer for the Metropolitan Police District : 

(g,) In the Debenture or Bentcharge or Guaranteed or 
Preference Stock of any railway company in 
Great Britain or Ireland incorporated by special 
Act of Parliament, and having during each of 
the ten years last past before the date of invest- 
ment paid a dividend at the rate of not less than 
three per centum per annum on its ordinary 
stock: 

(h.) In the stock of any railway or canal company in 
Great Britain or Ireland whose undertaking is 
leased in perpetuity or for a term of not less 
than two hundred years at a fixed rental to any 
such railway company as is mentioned in sub- 
section (ff) either alone or jointly with any 
other railway company : 

(i,) In the Debenture Stock of any railway company 
in India the interest on which is paid or 
guaranteed by the Secretary of State in Council 
of India : 

(y.) In the ** B " Annuities of the Eastern Bengal, 
the East Indian and the Scinde Punjaub and 
Delhi Railways, and any like annuities which 
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may at any time hereafter be created on the s. 3. 

purchase of any other railway by the Secretary 

of State in Council of India, and charged on 

the reyenues of India, and which may be 

authorized by Act of Parliament to be accepted 

by trustees in lieu of any stock held by them 

in the purchased railway : 

(£.) In the stock of any railway company in India 
upon which a fixed or minimum dividend in 
sterling is paid or guaranteed by the Secretary 
of State in Council of India : 

(IJ) In the Debenture or Guaranteed or Preference 
Stock of any company in Great Britain or 
Ireland, established for the supply of water for 
profit, and incorporated by special Act of 
Parliament or by Boyal Charter, and having 
during each of the ten years last past before the 
date of inyestment paid a dividend of not less 
than five pounds per centum on its ordinary 
stock: 

(m.) In nominal or inscribed stock issued, or to be 
issued, by the corporation of any municipal 
borough, haying according to the returns of 
the last census prior to the date of inyestment 
a population exceeding fifty thousand, or by 
any county council, under the authority of any 
Act of Parliament or Provisional Order : 

(n.) In nominal or inscribed stock issued, or to be 
issued, by any Commissioners incorporated by 
Act of Parliament for the purpose of supplying 
water, and haying a compulsory power of 
levying rates over an area haying, according to 
the returns of the last census prior to the date 
of investment, a population exceeding fifty 
thousand, provided that during each of the ten 
years last past before the date of inyestment 
the rates levied by such Commissioners shall 
not have exceeded eighty per centum of the 
amount authorized by law to be levied : 
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SS. 3| 4, 5. 
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(o.) In any of the stocks, funds, or securities, for the 
time being authorized for the inyestment of 
cash under the control or subject to the order 
of the Court : 

See R. S. C, November, 1888 (R. S. C. 1883, Order'22, r. 17), and 
He WedderhurrCs TVusfo, 9 Ch. D. 112 — ^noting that the limitation 
which was omitted from the Act on which that decision was based is 
imposed by this s. 

and also from time to time to vary any such inyest- 
ment. 

A trustee may, under this Act, vary investments held by him of the 
classes described in this s., though they were not made under the Act : 
Be Dick, 1891, 1 Ch. 423. 

The Act does uot enlarge the class of investments which trustees are 
authorized to appropriate for a specified purpose : Be Owihvxiite, 
W. N. 1891, 151. 

4. — (1.) It shall be lawful for a trustee under the 
powers of this Act to invest in any of the stocks, funds, 
shares, or securities mentioned or referred to in section 
three of this Act, notwithstanding that the same may be 
redeemable, and that the price exceeds the redemption 
value. 

(2.) Provided that it shall not be lawful for a trustee 
under the powers of this Act to purchase at a price ex- 
ceeding its redemption value, any stock mentioned or 
referred to in sub-sections {g\ (e), (A), (Z), and (m), which 
is liable to be redeemed within fifteen years of the date 
of purchase at par or at some other fixed rate, or to 
purchase any such stock as is mentioned or referred to in 
the sub-sections aforesaid, which is liable to be redeemed 
at par or at some other fixed rate, at a price exceeding 
fifteen per centum above par or such other fixed rate. 

(3.) It shall be lawful for a trustee to retain until 
redemption any redeemable stock fund or security which 
may have been purchased in accordance with the powers 
of this Act 

5. Every power conferred by this Act shall be exercised 
according to the discretion of the trustee, but subject to 
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any consent required by the instrument (if any) creating ss. 5,6,7,8, 9. 

the trust with respect to the inyestment of the trust 

funds. 

6. This Act shall apply as well to trusts created before Application 
as to trusts created after the passing of this Act, and 

the powers hereby conferred shall be in addition to the 
powers conferred by the instrument, if any, creating the 
trust. 

7. Where the council of any county or borough or inTestmenu 
any urban or rural sanitary authority are authorized or %^l^^ 
required to inyest any money for the purpose of a loans ^^^ autho- 
fund or a sinking fund, any enactment relating to such 
investment shall be modified so far as to allow such 

money to be invested in any of the stocks, funds, shares, 
or securities in which trustees are authorized by this Act 
to invest, except that such council or authority shall not 
by virtue of this section invest in any stocks, funds, 
shares, or securities issued or created by themselves, nor 
in real or heritable securities. 

Provided that it shall not be lawful for any such 
council or authority to retain any securities which are 
liable to be redeemed at a fixed time at par or at any 
other fixed rate and are at a price exceeding their 
redemption value, unless more than fifteen years will 
elapse before the time fixed for redemption. 

As to the effect of this s. on the construction of the scope of the 
Act, see Be Manchester BoycU Infirmary, 43 Gh. D. 420, 427. 

8. The enactments specified in the schedule to this ^^v^t^ of 
Act are hereby repealed to the extent in the third column in schedule. 
of that schedule mentioned, but without prejudice to 

the validity of any act done under any enactment so 
repealed. 

9. For the purposes of this Act the following terms interpretation. 
have the meanings herein-after respectively assigned to 

them, that is to say : — 
The expression ** trustee '* shall include an executor or 
administrator and a trustee whose trust arises by 
construction or implication of law as well as an 
express trustee. 
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S 9. 



The expression ^' stock" shall include fully paid-up 

shares. 
The expression '^ instrument '* shall include a Private 

Act of Parliament. 

See Be Manchester Boyal Infirmary, 43 Ch. D. 420. 

The expression ** the court " shall mean (except as to 
Irish trusts) the High Court of Justice in England, 
and as to Irish trusts, the High Court of Justice in 
Ireland. 



SCHEDULE. 



Soclion 8. 



Enactments refealed. 



Session and Chapter. 




4 & 6 Will. 4, c. 29 



22 & 23 Vict. c. 35. 



23 & 24 Vict. c. 38. 



30 & 31 Vict. c. 132 



34 & 35 Vict. c. 47 



An Act for facilitating 
the loan of money 
upon landed securities 
in Ireland. 

An Act to further amend 
the law of property 
and to relieve trus- 
tees. 

An Act to further amend 
the law of property. 

An Act to remove doubts 
as to the power of 
trustees, executors, 
and administrators to 
invest trust funds in 
certain securities, and 
to declare and ameud 
the law relating to 
such invebtmentd. 

The Metropolitan Board 
of Works (Loans) Act, 
1871. 



Extent of Repeal. 



The whole Act. 



Section thirty two. 



Section eleven. 



The whole Act. 



Section thirteen. 
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CHAPTER III. 

OTHER INVESTMENTS AUTHORIZED IN PARTICULAR 

CASES. 

The following inyestments of trust money are autho- 
rizedy independently of the foregoing Act, subject aa 
mentioned in the paragraphs relating thereto :— 

(1.) Debenture stock of companies whose mortgages or 
bonds are authorized as an inyestments unless the contrary 
is expressed : 34 & 35 Vict. c. 27. 

(2.) Debentures issued under the Mortgage Debenture 
Act, 1865 (28 & 29 Vict. c. 78), as amended by 33 & 34 
Yict. c. 20, in cases where trustees can invest in the 
shares, stock, mortgages, bonds, or debentures of com- 
panies incorporated by, or acting under an Act of Parlia- 
ment : 28 & 29 Vict. c. 78, s. 40. 

(3.) Securities of the Government of the Isle of Man 
created under 43 & 44 Vict. c. 8, where trustees can 
invest in Isle of Man or Colonial Government securities, 
unless the contrary is expressed : see that Act, s. 7. 

(4.) Charges under the Improvement of Land Act, 
1864, or mortgages thereof, where trustees can invest in 
real securities, unless the contrary is expressed : 27 & 28 
Vict. c. 114, s. 60. 

(5.) Nominal debentures or nominal debenture stock 
issued under the Local Loans Act, 1875, where the trustees 
may invest in the debentures or debenture stock of any 
railway or other company, unless the contrary is ex- 
pressed : 38 & 39 Vict. c. 83, s. 27. 

The special Acts of many local authorities and cor- 
porations contain an express provision authorizing their 
debentures or stock to be taken by trustees. In all 
settlements therefore where such debentures or stock are 
not intended to be authorized, the investments should 
be directed to be made in specified securities " and not 
otherwise." But see Wedderbum^8 TruMs, 9 Ch. D. 112. 

o 
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SUMMARY OP THE MARRIED WOMEN'S PROPERTY ACT, 

1882. 

The general result of this Act as regards the form and 
effect of documents is as follows : — 

(1.) As to disposal of property or things in action 

(a) Every woman married after 1882, and 

(b) Every woman married before 1883, as regards 

property and things in action acquired after 
1882, 
can convey as if she were a feme sole, and the concur- 
rence of her husband in any disposition is not necessary. 

(2.) A trust for the separate use of a married woman 
appears no longer absolutely necessary. A simple re- 
straint on anticipation, where desired, is effectual (s. 19), 
even in case of a settlement made by herself of her own 
property ; but as (see (12) infra) it has been held that the 
operation of the Act ceases with the coverture, a gift to 
a married woman should still be made expressly for her 
separate use. 

(8.) A cknowledgment of deeds is only necessary where 
the property was acquired and the woman was also 
married before 1883, in which case the mode of acknow- 
ledgment is now simplified by C. A., 1882, s. 7. 

(4.) A married woman can be made an executrix or 
trustee without any inconvenient consequences as re- 
gards mode of dealing with the property. 

(5.) It is no longer necessary to give a married woman 
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a power of appointment in order to enable her to dispose 
of property either by deed or will (but see (12) infra).- 

(6.) In settlements it is sufficient that she alone coTe- CoTenaot to 
nants to settle her future property. According to the «^*^«^"*«" 
decisions on s. 19 it seems that the coyenant of the 
husband alone still has effect as before the Act to bind 
the wife's property though made her separate property 
under the Act Where the wife is an infant at the time where wife an 
of marriage, her covenant remains in force if she dies ^^^^^^^ 
without having done any act to avoid it: Bumabif v. 
Equitable Bev. Int. 8oe., 28 Ch. D. 416. On attaining 
twenty-one she may be put to her election to confirm 
the settlement or take nothing under it unless she is 
restrained from anticipation: WUhughby v. Middteton, 
2 J. & H. 344 ; Smith v. Lucas, 18 Ch. D. 531 ; Be 
Vardon's Trusts, 31 Ch. D. 275. 

(7.) A covenant by a married woman will no longer Post-nuptial 
be void, but a covenant by her to settle, and also a mlrri^*"'**^ 
settlement by her of real or personal estate, will, unless woman. 
a consideration is given, be voluntary and liable to all 
the incidents of a voluntary covenant or settlement. 
The principle of Teasdale v. Braithwaite, 4 Ch. D. 85, 
5 i&. 630, and Be Foster and Lister, 6 Ch. D. 87, no longer 
applies. 

(8.) Except that a woman in settling her property has 
the power, which a man has not, to restrain herself from 
anticipation during coverture, all settlements by women 
are now placed on the same footing as settlements by 
men (s. 19). 

(9.) In the case of a woman married after 1882 her Separation 
debts are payable out of her separate property only, s. 1 
(2), and the covenant of indemnity against the wife's 
debts hitherto inserted in a simple deed of separation 
for the purpose of supporting it as a settlement for 
value, is now unnecessary, and ceases to be available for 
that purpose, but she herself can contract and so make 
it a settlement for value. A trustee is not necessary: and 
see McGregor v. McGregor, 21 Q. B. D. 424, 428, 432. 

(10.) It seems that a document sealed and delivered ^^^ 

' rt generally. 

O 2 ^ 
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by a married woman is now her deed at common law, 
and not merely a writing sealed and delivered, she being 
for all purposes of property and contract a feme sole ; but 
the Act does not expressly say so. 

(11.) The Act seems to render obsolete as to women 
married after 1882 all the cases as to fraud on the 
husband's marital rights (but see Pollock on Contracts, 
8rd ed. p. 266), and also, as regards property devolving 
after 1882 on any married woman, all the cases as to 
reduction in possession, and as to her equity to a settle- 
ment. 

(12.) The question whether a gift is for the separate 
use of a married woman may still be of importance. 
The effect of separate use remedns after the death of the 
husband, provided nothing is done to put an end to it 
Thus a sum of stock or land given for the separate use 
of a woman and remaining undealt with at her death 
passes by a will made during coverture though she dies 
a widow: Willock v. Noble, L. E. 7 H. L. 580; but 
Jessel, M.B., held that arrears of an annuity given for 
separate use and accruing due during widowhood, when 
separate use does not exist, do not so pass {Menteath v. 
Carwpbell, 26 W. E. 848). The probable intention of the 
framers of the Act (and as Butt, J., seemed to think in 
Be Price, 12 Prob. D. 137, 138, the actual effect of the 
Act) was to put a married woman in every respect in the 
same position, as regards disposition and contract, as if 
she were a feme sole. In words she is made *' capable of 
disposing by will or otherwise of any real or personal 
property in the same manner as if she were a feme sole " 
(s. 1). By ss. 2 and 5 *' separate property " is defined so 
as to include all property belonging to her at the time 
of the marriage or devolving on her after marriage or, 
in case of a woman married before 1883, all property 
devolving after 1882, and not merely what devolves 
during coverture. The will of a married woman, like 
any other will, speaks from her death, and would, on her 
death a widow, exercise an ordinary power of appoint- 
ment (Farwell on Powers, p. 93), though it did not exist 
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at the date of the will (Thomas t. JaneSy 1 De G. J. & S. 
63, 82). It is difficult to see how the words of the Act 
do not giye an equally extensive power. 

However, it has been held that the Act is operative Construction 
only during coverture, making the woman while under ® * * *^ 
coverture a statutory feme sole ; but ceasing to be opera- 
tive on the death of the husband, when she becomes a 
common law feme sole, so that her will made during 
coverture has no effect on property acquired after the 
coverture : Be Price, Stafford v. Stafford, 28 Ch. D. 709 ; 
and see the remarks of Stirling, J., in Be Smith, 35 Ch. D. 
589, 595. From the judgment in Be Price it seems 
questionable whether the learned judge (Pearson, J.) did 
not consider a will made during coverture wholly in- 
operative after the coverture even as to separate property 
under the Act. 

It follows that a contract by a married woman made 
during coverture cannot under the Act be enforced 
against her as a widow except 'in respect to what was her 
separate property during the coverture (see s. 1, subs, 4, 
which applies only to separate property 'thereafter 
acquired ") and cannot be enforced against any property 
acquired after the coverture has ceased (Beckett v. Tadcer, 
19 Q. B. D. 7 ; Pdton Brothers v. Harrison, 1891, 2 Q. B. 
422), unless she marries again (Jay v. Bohinson, 25 Q. B. D. 
467). But she can convey during coverture a reversion 
on the death of her husband whether vested or contingent. 
All gifts to married women should, however, still be made 
expressly for their separate use, as giving them the most 
extensive power of disposition. 

(13.) It is conceived that under a gift after 1882 to Joint tenancj. 
husband and wife in terms which would make them joint 
tenants if they were not married, they will no longer take 
as one person or hold by entireties, but take as joint 
tenants in the same manner as two unmarried persons. 
So under a limitation to husband and wife and the heirs 
of their bodies they will take as tenants in common in 
tail (see Feame, C. B. 39, 40). But husband and wife 
still take only one moiety where there is a gift to them 
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and a third peTson, without any indication of an intention 
to displace the technical rule, see Be Jupp, Jupp v. BtLck- 
mlly 39 Ch. D. 148 ; Be March, Mcmdei' v. Harris, 27 Ch. D. 
166 ; Be Dixon, 42 Ch. D. 306. 

(14.) The Act contains no express provision as to 
whether a husband married after 1882^ or a husband 
married before 1883 in respect to property acquired 
after 1882, will, in the absence of any disposition by the 
wife during her life or by will, become absolutely en- 
titled in his marital right to the wife's personal estate 
on taking out letters of administration, or will become 
tenant by the curtesy. Under the old law equity only 
interfered just so far as was necessary to give effect to 
the separate use. By the death of the wife without 
making any disposition, the separate use was exhausted, 
and all the husband's rights remained as if it had never 
existed (see Cooper v. Macdonald, 7 Ch. D. 296, per 
Jessel, M.B.). Now (see M. W. P. A., s. 1) the wife 
takes as a feme sole, and is a separate individual : the 
husband takes nothing in his marital right during the 
coverture. As regards personal estate s. 25 of the 
Statute of Frauds (29 Ch. ii. c. 3) gave to the husband 
beneficially the personal estate of his wife dying in* 
testate, as well as the right to take out letters of ad- 
ministration, and still remains operative {Be Lambert, 
Stanton v. Lambert, 39 Ch. D. 626 ; and see Smart t. 
Tranter, 43 Ch. D. 587; Surma/n v. Wharton, 1891, 
1 Q. B. 491). No such question arose on the Married 
Women's Property Act, 1870 (33 & 34 Vict. c. 93), 
which does not use the words ** feme sole," but only the 
ordinary expressions ** separate use " (see ss. 1, 3, 4, 5, 7, 
8, 10, 12) and '^ separate property" (see ss. 2-5, 9, 11, 13, 
14), not interfering therefore with the husband's marital 
rights further than is done by the same expressions used 
in a settlement or will. 

(15.) The estate by the curtesy was an extension 
during the husband's whole life (arising on birth of 
inheritable issue) of his freehold in right of his wife 
during the joint lives (Burton, Real Prop. 145-6), where 
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the estate of the wife was an inheritance in possession 
(Fearne, C. B. 341-2). If the estate by the cnrtesy 
stiU exists, it is wholly changed in its nature. The 
hnsband has no present freehold in his wife's right, nor 
can he have any remainder, there being no particular 
estate. He must take, if at all, by quasi descent in the 
same manner as the heir. It seems difficult to say that 
the Act impliedly creates a new kind of descent. 

(16.) The wife's term of years in land, and her chattels The wife's tenn 
passing by delivery, acquired after 1882, no longer vest *** *^ * *• 
legally in the husband, nor are they capable of being 
assigned by him. He must now, it seems, take out 
letters of administration to complete his title on her 
death: Surman v. Wharton^ 1891, 1 Q. B. 491, is no 
authority to the contrary, for there the marriage took 
place, and the property was the wife's, before 1883. 

(17.) Also marriage is no longer a severance of the wife's joint 
wife's joint-tenancy in chattels passing by delivery (see chattels/^ 
Wms. Pers. P. 409, 9th ed. ; Be Butler's Trusts, 38 Ch. D. 
286). 

(18.) Under the Statutes of Limitation there is no Coverture now 
longer in regard to property acquired after 1882 any ^®^"*^***y' 
saving in favour of a wife on account of the disability of 
coverture. She is free to sue. 

(19.) The Act does not enable a donor to make a Wife divorced 
conveyance or devise to husband and wife which will ^o"" purpose* 

•' of her own 

put them in the same position as before the Act. Every property. 
married woman coming within the terms of the Act 
appears now to be made a completely distinct person 
firom her husband for all purposes connected with her 
own property. The Act does not affect her right to 
dower or freebench, or under the Statutes of Distribution, 
in respect to her husband's property. 

(20.) The Act affords no assistance in the disposition Disability of 
by a woman married before 1883 of property acquired ri^befw^" 
by her before that year. She can still only dispose by 18B3. 
acknowledged deed (under the Fines and Becoveries 
Act, 3 & 4 Will. 4, c. 74, as amended by C. A., 1882, s. 7) 
of land or an interest in land or money liable to be laid 
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out in land. She can also, under 20 & 21 Vict. c. 57, 
dispose of a reyeisionary interest in personal estate 
acquired under an instrument dated after 1857, and not 
derived under her marriage settlement. The latter Act 
only applies to a roTersionary interest in personal estate, 
and did not make it clear that either she or her husband 
separately or together could assign a simple chose in action^ 
for instance, a debt or a policy of assurance effected in 
her name, as distinguished from an equitable chose in 
action, such as a legacy or other money held in trust for 
her, which would come under the description of personal 
estate : see Be Jenkinson, 24 Beav. 64, at p. 73 ; Fryer v. 
Morlcmd, 3 Ch. D. 675, at pp. 685, 686. But Chitty, J., 
has decided that the Act applies to a policy of assurance : 
see Witherbtf v. Backham, W. N. 1891, 57. 

Under the Intestates Estates Act, 1890 (53 & 54 Vict c. 29), where 
a man dies intestate after 1st September, 1890, leaving no issuer his 
widow takes his whole real and personal estate if not exceeding in net 
value £500, or if exceeding in net value that sum she takes a charge 
for £500 with interest at 4 per cent, from his death and also takes the 
same share and interest in the residue as if it had been the whole real 
and personal estate and the Act had not been passed. 
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CHAPTER 11. 

MARRIED WOMEN'S PROPERTY ACT, 1882. 
45 & 46 VICT. c. 75. 

An Act to consolidate and amend the Acts relating to the 
Property of Married Women, [18th August, 1882.] 

Whereas It is expedient to consolidate and amend the 8. i. 
Act of the thirty-third and thirty-fourth Victoria, 
chapter ninety-three, intituled " The Married Women's 
Property Act, 1870," and the Act of the thirty-seventh 
and thirty-eighth Victoria, chapter fifty, intituled ^* An 
Act to amend the Married Women's Property Act 
(1870) " : 

Be it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, 

as follows : 

* 

This Act is retrospective as to procedure : James v. Barraudf 31 
W. R. 786 ; Gloucestershire Bg. Co. v. Fhillipps, 12 Q. B. D. 536. 

1. — (1.) A married woman shall, in accordance with the Married 
provisions of this Act, be capable of acquiring, holding, ^paWe o°f*^ 
and disposing by will or otherwise, of any real or personal holding pro- 
property as her separate property, in the same manner contracting as 
as if she were a feme sole, without the intervention of * ^®™® ^^^' 
any trustee. 

The whole effect of this s. appears to be contained in the words 
" feme sole " and ^ without the intervention of a trustee " : see Be Cuno^ 
43 Ch. D. 12, 16. Before the Act it was competent for a married 
woman to "acquire, hold, and dispose of" property, but she was not 
entirely in the same position as a feme sole, and the intervention of a 
trustee was necessary to prevent the legal estate or right vesting in 
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power. 
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her husband, and to enable it to pass without an acknowledged deed. 
The words '* separate property " seem used, not as referabfe to separate 
use, but in the same way as a member of a partnership may be said 
to be entitledi to certain property as his '* separate property,'* as dis- 
tinguished from partnership property. This subs., taken by itself, is 
merely enabling ; it does not say whether, in order to enable a married 
woman to take separate property it must be expressly given to her as 
such, in the same manner as formerly in case of property given for her 
separate use. This, however, appears provided for by s. 2 as to a woman 
married alter 1882, and by s. 5 as to a woman married before 1883, 
in respect to property acquired after 1882. Under these ss. she is 
" entitled to have and to hold, and to dispose of in manner aforesaid, 
as her separate property," so that an absolute separate title is thereby 
created, and it seems quite independent of the terms of gift, so that it 
is not now legally possible to create the old status as to property 
between husband and wife. 

' As to the force of the words ** in accordance with the provisions of 
this Act,'* see i?« Cuno, vbi 8uprh\ Re Harris' S. E., 28 Ch. D. 
171. 

Pearson, J., held that the s. is confined in its operation to property 
acquired during the coverture, and consequently a will made or re- 
published during widowhood is necessary in order to dispose of pro- 
perty acquired during widowhood : Be Price, Stafford v. Stafford, 28 
Ch. D. 709, and see p. 196, supra. 

Where property was held in trust for a widow for life for her separate 
use and after her death for such persons as she should during coverture 
by will, and when discovert by deed or will appoint, and in default, for 
her absolutely, so that before her second marriage she was entitled to 
have it transferred for her absolutely ; it was held that she remained so 
entitled after her second marriage subsequently to the Act : Be Onslow, 
Plowdm V. Qayford, 39 Ch. D. 622. 

Notwithstanding this Act, a married woman cannot make a valid gift 
by will under a statute enabling gifts by will for certain purposes (as 
the Church Building Act, 43 Geo. 3, c. 108), but not extending to 
"women covert without their husbands": Be Smith, Clements v. 
Ward, 35 Ch. D. 589. 

As to the exercise by a married woman of a general power of ap- 
pointment by will, see s. 4, post, and n. 

And it seems doubtful if this Act anywhere enables a married woman 
to release or disclaim a power under C. A., 1881, s. 52 ; and C. A., 
1882, s. 6, when the power is not coupled with an interest. See those 
ss., and on the distinction between " power " and " property " : Ex parte 
Gilchrist, Be Armstrong, 17 Q. B. D. 521; Be Boper, 39 Ch. D. 
482. 

Though, as will be subsequently shewn, the wording of s. 18 is 
rather deficient, it seems reasonably clear that this subs, and ss. 2 and 
5 include all trust property. The words are in strictness only appli- 
cable to property of which she is beneficial owner, but as she is liable 
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separately on contract or in tort, and her husband need not be a party & 1. 

to any action (subs. 2), the same reasoning applies as in Bathe v. Bank 

of England, 4 K. & J. 564. 

Bnt where husband and wife come together, to an inn with luggage, Innkeeper'n 
the innkeeper's lien attaches on the wife's luggage being her separate "*'^' 
property even where the husband alone is liable for the bill : Gordon 
V. bilbery 25 Q. B. D. 491. 

(2.) A married woman shall be capable of entering 
into and rendering herself liable in respect of and to the 
extent of her separate property on any contract, and of 
suing and being sued, either in contract or in tort or 
otherwise, in all respects as if she were a feme sole, and 
her husband need not be joined with her as plaintiff or 
defendant, or be made a party to any action or other 
legal proceeding brought by or taken against her ; and 
any damages or costs recovered by her in any such 
action or proceeding shall be her separate property ; and 
any damages or costs recovered against her in any such 
action or proceeding shall be payable out of her separate 
property, and not otherwise. 

As to "contracts" under this subs., and their nature, see Scott v. "Contract." 
Morley, 20 Q. B. D. 120 ; Holthy v. Hodgson, 24 tb, 103 ; Jay v. 
Rcibinson, 25 %b. 467 ; Whittaker v. Kershaw, 45 Ch. D. 320. A married 
woman can make a joint contract, and judgment recovered against the 
co-contractor bars an action against her : Eoare v. Nibhtt, 1891, 1 Q. B. 
781. 

Under this subs, a married woman may sue alone for a tort committed Married 
before the commencement of the Act ( Weldon v. Winslow, 13 Q. B. D. woman may 
784; Loive v. Fox, 15 ih, 667), and for a tiespass on a house occupied tion*alon^* *' 
by her (Weldon v. Be Bathe, 14 Q. B. D. 339), and she may petition 
alone (Be Outwin's Trusts, 31 W. R. 374 ; but see Be Smithes Estate, 
36 Ch. D. 589, 596) and is not liable to give security for costs (Threl- Security for 
/aU V. WiUon, 8 P. D. 18 ; Severance v. Civil Service Supply Assoda- ^^^^' 
turn, 48 L. T. 485 ; Be Isaac, Jacob v. Isaac, 30 Ch. D. 418 ; Be 
Thompson, 38 Ch. D. 317, 318 ; see, however, Be Bohinson, Pindar 
V. Bobinson, W. N. 1885, 147 ; Wddhen v. Soattergood, W. N. 1887, 
69, which seem in direct conflict with the cases previously quoted). 
But where a married woman has no property but what she cannot 
anticipate, or where instead of suing alone she sues by a next friend 
who is not a responsible person, security for costs may be required : 
Whittaker v, Kershaw, 44 Ch. D. 296 ; Be Thompson, vhi suprcL, She Cannot be 
cannot act as next friend or guardian ad litem (Be Duke of Somerset, ^®** friend, 
Thynne v. St. Maw, 34 Ch. D. 465) and her husband is still liable for 
her torts : Seroka v. Kattenburg, 17 Q. B. D. 177 ; and he may recover "^\*^rU ^^"^^^ 
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from her separate estate money lent to her or paid by her direction 
after, but not before, marriage : Butler v. Butler^ 14 Q. B. D. 831 ; 
16 f6. 374. 

And as to the wife's right to damages for personal injmies to her, 
recovered in an action in which she and her husband are oo-plaintififs, 
see Beculey v. Bonet/, 1891, 1 Q. B. 509, and s. 5, in/rcL 

To be liable on contract under this subs, the married woman must 
have separate property at the time of the contract (Be ShakespeaVy 
Deakin v. Lakin, 30 Ch. D. 169 ; FalUser v. Oumey, 19 Q. B. D. 519 ; 
Stogdon v. Lee, 1891, 1 Q. B. 661), and not be restrained from antici- 
pation (see s. 19, infra ; Drayoott v. Earrieon, 17 Q. B. D. 147), and 
where she is so restrained a judgment against her on a promissory note 
made after the Act has no effect : Beckett y. Taskfir, 19 Q. B. D. 7 ; 
Smith v. Whitlock, 55 L. J. Q. B. D. 286 ; but arrears or savings of an 
income which she could not anticipate, will do : Fitzgibban v. Blake, 
3 Ir. Ch. Rep. 328 ; BuUer v. Cumpeton, 7 Eq. 16 ; Cox v. Bennett, 
1891, 1 Ch. 617. 

As to the effect of the words " in tort or otherwise/' see Whittaker 
V. Kershaw, 45 Ch. D. 320. 

For a form of judgment under this Act, see Scott v. Morley, 20 
Q. B. D. 120 ; Downe v. Fletcher, 21 i&. 11 ; see also BursUl v. Tanner, 
13 lb. 691 ; NicholU v. Morgan, 16 L. R. Ir. 409. 

Judgment under R. S. C. 1883, Or. xvi., r. 62, may be ordered 
against a married woman, third party, as a feme sole, charging her 
separate estate even in respect of a liability incurred before the Act : 
Gloucestershire Bg. Co, v. Fhillipps, 12 Q. B. D. 533. 

A judgment against a married woman may be the foundation of a 
garnishee order : Hclthy v. Hodgson^ 24 Q. B. D. 103. 

And an order against her to pay costs can be enforced against 
arrears, accrued since the institution of the proceedings, but before the 
order, of income which she is restrained from anticipating : see Cox v. 
Bennett, 1891, 1 Ch. 617, distinguishing Be Olanvill, 31 Ch. D. 532 ; 
see also Hyde v. Byde, 13 P. D. 166 ; Michell v. MicheU, 1891, P. 208. 



Not retro- 
spective. 
** Contrary 
shewn.*' 



(3.) Every contract entered into by a married woman 
shall be deemed to be a contract entered into by her 
with respect to and to bind her separate property, unless 
the contrary be shewn. 

This sub-s. is not retrospective : Conolan v. Leyland, 27 Ch. D. 632. 

The contrary is shewn, if she has no property but what she cannot 
anticipate {Harrison v. Harrison, 13 P. D. 180) ; or but that and her 
own and her children's clothes {Leak v. Driffield, 24 Q. B. D. 98). 

(4.) Every contract entered into by a married woman 
with respect to and to bind her separate property shall 
bind not only the separate property which she is pos- 
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sessed of or entitled to at the date of the contract, but ^' h 2. 
also all separate property which she may thereafter 
acquire. 

This sube. is not retrospectiye : Conolan v. Leyland, 27 Gh. D. 632 ; 
TumbuU V. Formany 15 Q. B. D. 234 ; Be JRoper, Roper v. Doncaeier^ 
39 Gb. D. 482. It reDders obsolete (see Cox v. Bennett^ 1891, 1 Gb. 
617, 622-3) the decision in Pike v. Fitzgxiibon, 17 Gh. D. 464, that 
the contract of a married woman bound so much only of her separata 
estate not subject to restraint on anticipation as existed at the date of 
the contract, and remained when judgment was enforced. 

As to the de6nition of *' contract,** see s. 24. 

" Thereafter," ije, during the coverture, Beckett v. Tasker, 19 Q. B. D. 
7 ; but so that income, which she cannot anticipate, is not bound : and 
see Fdton Brothers v. Harrison, 1891, 2 Q. 6. 422. 

(5.) Every married woman carrying on a trade sepa- 
rately from her hnsband shall, in respect of her separate 
property, be subject to the bankruptcy laws in the same 
way as if she were a feme sole. 

There seems no reason now why a married woman should not be a 
partner in trade with her husband. If so, does she carry on trade 
separately from him ? Also, if she does not carry on trade, is she sub- 
ject to the bankrupt laws in the same manner as any other non-trader? 
It is oonoeived that this subs, is not restrictive, and that, as afeme sole 
in respect to her property, she must be subject to the same laws and 
liabilities as an actual feme sole ; but see Esher, M.R., in Hdthy v. 
Bodgsoriy 24 Q. B. D. 105, 106. 

A married woman on becoming bankrupt cannot be required to Married 
exercise in favour of the trustee in bankruptcy a general power of woman's 
appointment (Ex parte CHMrist, Be Armstrong, 17 Q. B. D. 521), but S*''"*^ P^^®'- 
her life interest settled to her separate use without any restraint on 
anticipation passes to the trustee notwithstanding s. 19 : Be Armstrong, 
Ex parte Boyd, 21 Q. B. D. 264. 

As to what constitutes separate business, see Be Dearmer, James v. 
Dearmer, W. N. 1885, 212. 

2. Every woman who marries after the commence- Property of a 
ment of this Act shall be entitled to have and to hold as ried^afte™ The 
her separate property and to dispose of in manner afore- ^^^^ ^ ^«w 
said aJl real and personal property which shall belong feme sole. 
to her at the time of marriage, or shall be acquired by 
or devolve upon her after marriage, including any wages, 
earnings, money, and property gained or acquired by her 
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in any employment, trade, or occupation in which she is 
engaged or which she carries on separately from her 
husband, or by the exercise of any literary, artistic, or 
scientific skill. 

Accordingly the examination of a woman married since 1882, as to 
her consent imder S. E. A. s. 50, is not necessary : RiddeU v. ErringUm^ 
26 Ch. D. 220 (but see Re Smith's Estate, 35 Ch. D. 589, 596) ; and 
in the case of a deed executed by her under s. 40 of the Fines and 
Recoveries Act, the husband's concurrence and acknowledgment by 
her are not required : see Re Drummond and Davie, 1891, 1 Ch. 524. 

3. Any money or other estate of the wife lent or 
entrusted by her to her husband for the purpose of any 
trade or business carried on by him, or otherwise, shall 
be treated as assets of her husband's estate in case of his 
bankruptcy, under reserration of the wife's claim to a 
diyidend as a creditor for the amount or value of such 
money or other estate after, but not before, all claims of 
the other creditors of the husband for valuable con- 
sideration in money or money's worth have been 
satisfied. 



To what debts, This s. applies unless it is shewn that money was not lent to the 
&c., applicable, busband for the purpose of his business {Re Oenese, Ex parte District 
B, of London, 16 Q. B. D. 700 ; Ex parte Tidstoell, Re TtdstoeU, 35 
W. R. 669 ; Alexander v. Bamhia, 21 L. R. Jr. 511), but if lent to a 
trading partnership of which the husband is a member, the wife, so far 
as respects the joint estate, is not postponed to other creditors : Re Tuff, 
Ex parte Nottingham, 19 Q. B. D. 88. 

This s. is not retrospective : Re Home, Ex parte Home, 54 L. T. 301. 
This s. does not apply where a widow, administratrix — ^there being 
no bankruptcy — exercised her right of retainer : In re May, 45 Ch. D. 
499, following Lee v. Nuttail, 12 Ch. D. 61. 



Execution of 4. The execution of a general power by will by a 
genera power, jj^^^pyj^^ woman shall have the eflfect of making the pro- 
perty appointed liable for her debts and other liabilities 
in the same manner as her separate estate is made liable 
under this Act. 



To what 
liabilities this 
8. applies. 



ft 

This B. applies only to contracts made after its commencement : Re 
Roptr, Roper v. Doneaster, 39 Ch. D. 482. As to the law apart from 
the Act, see S. C. and Pike v. Fitzgibbon, 17 Ch. D. at p. 466. 
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5. Every woman married before the commencement of i^* ^ ^* 
this Act shall be entitled to have and to hold and to Property 
dispose of in manner aforesaid as her separate property ^^'T^b*^*^ 
all real and personal property, her title to which, whether woman mar- 
Tested or contingent, and whether in possession, rever- "ct to be heia* 
sion, or remainder, shall accme after the commencement by her as a 

J*.-!.*.-!!- . J feme sole. 

of this Act, including any wages, earnings, money, and 
property so gained or acquired by her as aforesaid. 

B ,The date when the title, whether vested or contiogent, was acquired When title 

to any property, and not the date when it falls into possession, governs ™"** accrue, 

the application of the Act : Beid v. Beidj 31 Ch. D. 402 : Be Dixon^ 

35 »&. 4 ; but a mere *' spes successionis ** is no title : Be Farson$f « Spes 

45 Ch. D. 51. succcssionU." 

This s. includes money recovered by the verdict of a jury : Btadey 
y. Bonetf, 1891, 1 Q. B. 509. 

6. All dep osits in any post office or other savings bank, as to stock, 
or in any other bank, all annnities granted by the Com- f^'J^ried**^** 
missioners for the Beduction of the National Debt or by woman is 
any other person, and all sums forming part of the public ^°^'^ 
stocks or fands, or of any other stocks or funds transfer- 
able in the books of the Governor and Company of the 

Bank of England, or of any other bank, which at the 
commencement of this Act are standing in the sole name 
of a married woman, and all shares, stock, debentures, 
debenture stock, or other interests of or in any corpora- 
tion, company, or public body, municipal, commercial, or 
otherwise, or of or in any industrial, provident, friendly^ 
benefit, building, or loan society, which at the commence- 
ment of this Act are standing in her name, shall be 
deemed, unless and until the contrary be shewn, to be 
the separate property of such married woman ; and the 
fact that any such deposit, annuity, sum forming part of 
the public stocks or funds, or of any other stocks or funds 
transferable in the books of the Governor and Company 
of the Bank of England or of any other bank, share, 
stock, debenture, debenture stock, or other interest as 
aforesaid, is standing in the sole name of a. married 
woman shall be sufficient prima facie evidence that she 
is beneficially entitled thereto for her separate use, so as 



208 MABBIED WOMEN'S PBOPEBTT ACT, 1882. 

ss. 6, 7. to authorize and empower her to receive or transfer the 
same and to receive the dividends, interests, and profits 
thereof, without the concorrence of her husband, and to 
indemnify the Postmaster General, the Commissioners 
for the Reduction of the National Debt, the Governor 
and Company of the Bank of England, the Governor and 
Company of the Bank of Ireland, and all directors, 
managers, and trustees of every such bank, corporation, 
company, public body, or society as aforesaid, in respect 
thereof. 

This 8. applies to funds in the sole name of a married woman at the 
oommenoement of the Act, although *' uame," and not '* sole name," 
occurs in the 14th line. The next s. applies to those subsequently 
transferred to her sole name. The words " beneficially entitled " appear 
to exclude the case of trust property, which, however, seems supplied 
by s. 18. 

This s. uses the old expressions ''separate property as a married 
woman," and ''separate use," but nothing seems to arise thereon. 
The words " separate use " and " separate property as a married woman * 
seem to be used as equivalent expressions (see first note to s. 1 (1) of 
this Act). In the next s. " separate property " is again used. It is 
presumed they mean the same thing as " separate property as a feme 
sole," but according to the decisions the general efiect of the Act is 
not to assimilate "separate property" under the Act to "separate 



use." 



ried woman. 



As to stock, 7* All sums forming part of the public stocks or funds, 

fran^rred ^^ ^^ ^^^ Other stocks or funds transferable in the books 
&c, to a mar- of the Bank of England or of any other bank, and all 

such deposits and annuities respectiyely as are men- 
tioned in the last preceding section, and all shares, 
stock, debentures, debenture stock, and other interests of 
or in any such corporation, company, public body, or 
society as aforesaid, which after the commencement of 
this Act shall be allotted to or placed, registered, or 
transferred in or into or made to stand in the sole name 
of any married woman shall be deemed, unless and until 
the contrary be shewn, to be her separate property, in 
respect of which so far as any liability may be incident 
thereto her separate estate shall alone be liable, whether 
the same shall be so expressed in the document whereby 
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her title to the same is created or certified, or in the ss. 7, a. 
books or register wherein her title is entered or recorded, 
or not. 

Provided always, that nothing in this Act shall re- 
qnire or authorize any corporation or joint stock company 
to admit any married woman to be a holder of any 
shares or stock therein to which any liability may be 
incident contrary to the provisions of any Act of Parlia- 
ment, charter, byelaw, articles of association, or deed of 
settlement regulating such corporation or company. 

This p. does not contain the worda "heneficially entitled,** and 
appears, therefore, to inchide trust property. See note to last s. 

8* All the provisions herein-before contained as to inrestments in 
deposits in any post oflBce or other savings bank, or in ma°ri^™** ^^ 
any other bank, annuities granted by the Commissioners women and 
for the Reduction of the National Debt or by any other 
person, sums forming part of the pablic stocks or funds, 
or of any other stocks or funds transferable in the books 
of the Bank of England or of any other bank, shares, 
stock, debentures, debenture stock, or other interests of 
or in any such corporation, company, public body, or 
society as aforesaid respectively, which at the commence- 
ment of this Act shall be standing in the sole name of a 
married woman, or which, after that time, shall be allotted 
to, or placed, registered, or transferred to or into, or made 
to stand in, the sole name of a married woman, shall 
respectively extend and apply, so far as relates to the 
estate, right, title, or interest of the married woman, to 
any of the particulars aforesaid which, at the commence- 
ment of this Act, or at any time afterwards, shall be 
standing in or shall be allotted to, placed, registered, or 
transferred to or into, or made to stand in, the name of 
any married woman jointly with any persons or person 
other than her husband. 

This 8. appears not to include trust property standing in the names 
of a married woman jointly with any persons or person other than her 
hushand, at the commencement of the Act, but does include trust 
property subsequently transferred to her jointly with any persons or 
person other than her husband (see notes to last two ss.). 

P 
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ss. 9, 10, 11. 9. It shall not be necessary for the husband of any 
As to stock, married woman, in respect of her interest, to join in the 
&c., standing transfer of any such annuity or deposit as aforesaid, or 

in the joint ^^^ 

names of a any sum formiug part of the public stock^Hf unds, or of 
woman^and *^y Other stocks or fuuds transferable as aHmaid, or any 
others. share, stock, debenture, debenture stock, or other benefit, 

right, claim, or other interest of or in any such corpora- 
tion, company, public body, or society as aforesaid, which 
is now or shall 9^t any time hereafter be standing in the 
sole name of any married woman, or in the joint names 
of such married woman and any other person or persons 
not being her husband. 
Fraudulent IQ. If any investment in any such deposit or annuity 

with money of as aforesaid, or in any of the public stocks or funds, or 
husband. ^ ^j^j Other stocks or funds transferable as aforesaid, or 

in any share, stock, debenture, or debenture stock of any 
corporation, company, or public body, municipal, com- 
mercial, or otherwise, or in any share, debenture, benefit, 
right, or claim whatsoever in, to, or upon the funds of 
any industrial, provident, friendly, benefit, building, or 
loan society, shall have been made by a married woman 
by means of moneys of her husband, without his consent, 
the Court may, upon an application under section seven- 
teen of this Act, order such investment, and the dividends 
thereof, or any part thereof, to be transferred and paid 
respectively to the husband ; and nothing in this Act 
contained shall give validity as against creditors of the 
husband to any gift, by a husband to his wife, of any 
property, which, after such gift, shall continue to be in 
the order and disposition or reputed ownership of the 
husband, or to any deposit or other investment of moneys 
of the husband made by or in the name of his wife in 
fraud of his creditors ; but any moneys so deposited or 
invested may be followed as if this Act had not passed. 
Moneys pay- II. A married woman may by virtue of the power of 
poUc^of Msur- n^^ti^g contracts herein-before contained effect a policy 
ance not to upou her owu life or the life of her husband for her 
e^tate^the Separate use ; and the same and all benefit thereof shall 
insured. enuro accordingly. 
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A policy of assurance effected by any man on his own s. u. 
life, and expressed to be for the benefit of his wife, or of 
his children, or of his wife and children, or any of them, 
or by any woman on her own life, and expressed to be for 
the benefit of her husband, or of her children, or of her 
husband and children, or any of them, shall create a trust 
in favour of the objects therein named, and the moneys 
payable under any such policy shall not, so long as any 
object of the trust remains unperformed, form part of the 
estate of the insured, or be subject to his or her debts : 
Provided, that if it shall be proved that the policy was 
effected and the premiums paid with intent to defraud 
the creditors of the insured, they shall be entitled to 
receive, out of the moneys payable under the policy, a 
sum equal to the premiums so paid. The insured may 
by the policy, or by any memorandum under his or her 
hand, appoint a trustee or trustees of the moneys payable 
under the policy, and from time to time appoint a new 
trustee or new trustees thereof, and may make provision 
for the appointment of a new trustee or new trustees 
thereof, and for the investment of the moneys payable 
under any such policy. In default of any such appoint- 
ment of a trustee, such policy, immediately on its being 
effected, shall vest in the insured and his or her legal 
personal representatives, in trust for the purposes afore- 
said. If, at the time of the death of the insured, or at 
any time afterwards, there shall be no trustee, or it shall 
be expedient to appoint a new trustee or new trustees, a 
trustee or trustees or a new trustee or new trustees may 
be appointed by any Court having jurisdiction under the 
provisions of the Trustee Act, 1850, or the Acts amend- 
ing and extending the same. The receipt of a trustee or J^go/* **'*' 
trustees duly appointed, or, in default of any such ap- 
pointment, or in default of notice to the insurance office, 
the receipt of the legal personal representative of the 
insured shall be a discharge to the office for the sum 
secured by the policy, or for the value thereof, in whole 

or in part. 

p 2 
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Points arising 
on 8. 11. 

Policy effected 
by married 
woman. 

When interests 
Test under. 



How policy 
shoald be ex- 
pressed. 



Policies 
effected nnder 
this 8. by 
unmarried 
persons. 

Issae other 
than children 
not within 
this 8. 

Effect of this s. 
on policy, and 
its surrender. 



Notice. 



The following points seem to arise on this s., and may, it is oonceivetl, 
be answered or explained as f<»llows : — 

1. A policy effected by a married woman remains her separate pro- 
perty if the objects in whose favour it is effected fail, and can be dis- 
posed of by ber as a/eme sole (see ss. 1, 24). 

2. If the policy is effected by a man for the benefit of his wife and 
children, or by a woman for the benefit of her hnsband and children, 
the beneficiaries acquire at the time or in the event specified in the 
policy, vested interests in like manner as in case of an ordinary policy 
effected and assigned to trustees on trust. If the wife or husband is 
to take a life interest only, it should be so expressed : see Be Seyton, 
34 Ch. D. 611, dissenting from Be Adam, 23 Ch. D. 529. If the policy 
is effected by a man or his wife for the benefit of the other alone it 
should be expressed that that other shall take only in case of surviving, 
as otherwise there will be an immediate right to dispose of it. 

3. The power to effect a policy is not it seems, as in the Act of 1870, 
confined to a married man or woman. An unmarried man or woman 
may under this s. effect a policy for any future wife or husband and 
children. 

4. Children only and not issue generally are within the s. 

5. The policy under this s. is in effect a complete settlement of 
personalty incapable of being defeated by the person making it though 
there be no wife or children yet in existence. Nor can the insured 
surrender the policy ; but perhaps (there being no covenant to keep up 
the policy) it might be exchanged for a {lolicy for a smaller sum on the 
same life and free of premium, this being the only mode of preserving 
the policy If the premium cannot be paid. 

6. In the abseuce of wife or husband or child capable of taking under 
the trusts, the policy is part of the estate of the insured, and would 
pass to his or her trustee in bankruptcy. A general power to surrender 
should not be reserved. If it were reserved, or could be implied, it 
could be exercised by the trustee in bankruptcy and thus defeat the 
settlement. The only power reserved (if any) should be to apply 
bonuses in reduction of premiums, or to surrender in exchange for a 
policy of smaller amount at a reduced premium, or with all premiums 
paid up. 

7. Though this s. does not, like the Act of 1870, say that wife 
and children are under the policy to take "according to the interest 
expressed,** yet the trusts of the policy money may, it is conceived, be 
moulded in any way the insured desires for the benefit of wife and 
children. 

8. The words " in default of notice to the insurance office " mean iu 
default of notice of appointment of trustees of the policy money. But 
during the insureirs life, where there are no trustees, notices of assign- 
ments and charges must, it is conceived, be given to the office, there 
being no one else to receive them, and the office must record and 
acknowledge them as in case of an ordinary policy. No other notice 
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ficems possible. Keverthelees the office may pay the money to the S. 11. 
tiustees thereof when apjwinted, or, if none, to the insured's personal """" 

rei)re8entative8, but should iu each case hand over copies of the 
notices. 

9. Assuming the policy to have no money value, no settlement stamp Stamp, 
beyond lOs. is payable, there being no provision made for keeping up 

the policy (see 33 & 34 Vict. c. 97, s. 124). 

10. The s. does not expressly authorize the appointment of trustees In whom 

of the policy, but only trustees of the money payable under the policy. V^^'^^ vesta. 
If no trustee is appointed, the policy being in the name of the insured 
vests in him, which appears unavoidable, there being no provision in 
the Act vesting it in any other person. 

11. If trustees are appointed it is not stated that the policy is to 
vest in them, but their receipts are made a discharge for the iwlicy 
money; consequently under the Policies of Assurance Act, 18G7 
(30 & 31 Vict, c 144), they have a legal right to sue on the policy, 
if notice is given according to s. 3 of that Act, and this seems in effect 
to vest the policy in them in the same manner as an assignment ou 
trust. 

12. If the policy names trustees it does not seem necessary to the 
effectual appointment of such trustees that the insured should sign 
the policy, but he or she must sign any separate writing appointing 
trustees. 

13. Having regard to the other provisions of the Act, the effect of General effect 
this s. seems to be only to render unnecessary a deed assigning the ^^ ^^^ ^ 
policy to trustees upon trust, and (see Hdt v. Everall^ 2 Ch. D. 273) 

to prevent the settlement from coming within s. 91 of the Bankruptcy 
Aet, 1869, or s. 47 of the Bankruptcy Act, 1883 (see s. 152 of that 
Act). 

Under the M. W. P. A., 1870, s. 10 (which is nearly the same as Effect of policy 
8. 11 of this Act), a policy effected by a married man for the benefit of ^[^J*^^^' ^^ 
his wife and children operates to give the money to the wife and children nnder 
children as joint tenants : Re Seyton, Setfton v. ScUterthtoaite, 34 Ch. D. Act of 1870. 
511, dissenting from Be Adam, 23 ib. 525. 

As to the title now of a petition for appointment of new trustees of 1*1^1® of 
a policy under M. W. P. A., 1870, see Be Soutar, 26 Ch. D. 236, P*^*^*^'^- 
where Pearson, J., seemed to think that s. 10 of the Act of 1870 is no ^j.°g^« *'««*«« 
longer in force, and he refused to appoint a single trustee though appointed, 
expressly authorized by that s. : Be Howson, W. N. 1885, 213. 

A policy effected under s. 10 of M. W. P. A., 1870, by a man on his Exchange of 
own life for the benefit of his wife and children was authorized to be policy- 
exchanged for another policy for a smaller sum, with premiums fully 
paid up, iu Sehulize v. SchtUtze, 56 L. J. Ch. 356. 

It has been questioned whether this s. applies to an endowment Endowment 
|)olicy creating a trust for wife and children, that is, a policy under poHciea. 
which the money is payable not only on death, but also on surviving a 
certain age. Such a policy is an ordinary life policy with the benefit 
accelerated, and seems to come within the definition of a "policy 
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SS. 11, 12. 



effected by n man on his own life." It wouLi at all events be good as 
a voluntary settlement provided there is no bankruptcy within two 
years and the person effecting the jwlicy is not insolvent at the date of 
the policy, otherwise it becomes good only after ten years (Bankruptcy 
Act, 1883, 8. 47). 



Bemediei of 
married 
woman for 
protection and 
security of 
separate 
property. 



Married 
woman's 
nimple con* 
tract debt 
against her 
husband. 

Injunction. 



[defamatory 
libel. 



12. Every womaD, whether married before or after 
this Act, shall have in her own name against all persons 
whomsoever, including her husband, the same civil 
remedies, and also (subject, as regards her husband, to 
the proviso herein-after contained) the same remedies and 
redress by way of criminal proceedings, for the protection 
and security of her own separate property, as if such 
property belonged to her as a feme sole, but, except as 
aforesaid, no husband or wife shall be entitled to sue the 
other for a tort. In any indictment or other proceeding 
under this section it shall be sufficient to allege such 
property to be her property; and in any proceeding 
under this section a husband or wife shall be competent 
to give evidence against each other, any statute or rule of 
law to the contrary notwithstanding : Provided always, 
that no criminal proceedings shall be taken by any wife 
against her husband by virtue of this Act while they are 
living together, as to or concerning any property claimed 
by her, nor while they are living apart, as to or concern- 
ing any act done by the husband while they were living 
together, concerning property claimed by the wife unless 
such property shall have been wrongfully taken by the 
husband when leaving or deserting, or about to leave or 
desert, his wife. 

A married woman's debt sgainst her husband is within the Statutes 
of Lin)itation : Be Lady llastingSy HaUett v. Eastings^ 35 Gh. D. 94. 

An injunction may be granted, on the application of a married 
woman, on her sole undertaking as to consequential damages (^e 
Frynne, 53 L. T. 45 ; W. N. 1885, 144). 'And a husband is not de- 
barred from proceeding against his wife under such an undertaking by 
the prohibition in this s. in regard to his wife*s torts : Hunt v. HutUf 
54 L. J. Ch. 289 ; W. N. 1884, 243. 

A married woman may not take criminal proceedings against her 
husband for a defamatory libel : Beg. v. Xore^ Mayor of London^ 
16 Q. B. D. 772. 
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As to this 8. see Reg, v. BritUdon, 12 Q. B. D. 266, and M. W. P. A. SS. 12, 13. 
1884. 

13. A woman after her marriage shall oontinne to be Wife^s aDt«- 
liable in respect and to the extent of her separate pro- ud liabilities, 
perty for all debts contracted, and all contracts entered 
into or wrongs committed by her before her marriage, 
including any sums for which she may be liable as a con- 
tributory, either before or after she has been placed on 
the list of contributories, under and by virtue of the 
Acts relating to joint stock companies ; and she may be 
sued for any such debt and for any liability in damages 
or otherwise under any such contract, or in respect of 
any such wrong ; and all sums recovered against her in 
respect thereof, or for any costs relating thereto, shall be 
payable out of her separate property; and, as between 
her and her husband, uuless there be any contract 
between them to the contrary, her separate property 
shall be deemed to be primarily liable for all such debts, 
contracts, or wrongs, and for all damages or costs re- 
covered in respect thereof: Provided always, that nothing 
in this Act shall operate to increase or diminish the 
liability of any woman married before the commence- 
ment of this Act for any such debt, contract, or wrong 
as aforesaid, except as to any separate property to which 
she may become entitled by virtue of this Act, and to 
which she would not have been entitled for her separate 
use under the Acts hereby repealed or otherwise, if this 
Act had not passed. 

The debt of a married woman as devisee of land settled on her for Debt as 
life on her marriage, is a debt *' contracted by her before marriage,** and devisee. 
her life interest is liable, notwithstanding restraint on anticipation : lie 
Eedgely, SmcUl v. Bedgdy, 34 Ch. D. 379 ; and '* before her marriage" 
means " before her existing marriage," not '' any marriage " : Jay v. 
Bobinson, 25 Q. B. D. 467. 

" Debts contracted " include her liabilities in respect of her separate 
property : Jay v. Bohinson, ubi sup. 

As to the liabilities of husband and wife under this and the two 
following ss., see Beck v. Fierce, 23 Q. B. D. 316. 

'' Liability in damages or otTterwisef* e.g, to specific performance, see 
&m%ih V. Lucas, 18 Ch. D. 531, 543. 

As to her liability apart from the Act, see Smith v. Luca^, uhi sup, ; 
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SS. 13, 14, 15. JSeott v. Morhy, 20 Q. B. D. 120, 123-4 ; CAmW v. Stretch, 9 Eii. 555 ; 
~"" Vanderheyden v. MaUory, 1 Comstock (New York Appeals), 452. 

Husband to be 14. A husband shall be liable for the debts of his 
wife'i debts* ^^® Contracted, and for all contracts entered into and 
contracted wTongs committed by her, before marriage, including 
riagetoa any liabilities to which she may be so subject under 
certain extent, ^j^^ ^^^ relating to joint stock companies as aforesaid, 
to the extent of all property whatsoever belonging to his 
wife which he shall have acquired or become entitled to 
from or through his wife, after deducting therefrom any 
payments made by him, and any sums for which judg- 
ment may have been bona fide recovered ugainst him in 
any proceeding at law, in respect of auy such debts, 
contracts, or wrongs for or in respect of which his wife 
was liable before her marriage as aforesaid ; but he shall 
not be liable for the same any further or otherwise ; and 
any Court in which a husband shall be sued for any such 
debt shall have power to direct any inquiry or proceed- 
ings which it may think proper for the purpose of 
ascertaining the nature, amount, or value of such pro- 
perty; Provided always, that nothing in this Act con- 
tained shall operate to increase or diminish the liability 
of any husband married before the commencement of 
this Act, for or in respect of any such debt or other 
liability of his wife as aforesaid. 

See as to a husband's liability apart from the Act : Beck v. Pierce^ 
23 Q. B. D. 316. 

Suits for ante- 16. A husband and wife may be jointly sued in 
Habmtiea. respect of any such debt or other liability (whether by 

contract or for any wrong) contracted or incurred by the 
wife before marriage as aforesaid, if the plaintiff in the 
action shall seek to establish his claim, either wholly or 
in part, against both of them ; and if in any such action, 
or in any action brought in respect of any such debt or 
liability against the husband alone, it is not found that 
the husband is liable in respect of any property of the 
wife so acquired by him or to which he shall have 
become so entitled as aforesaid, he shall have judgment 
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for his costs of dofence, whatever may be the result of the ss. 15, 16, 17. 
actiou against the wife if jointly sued with him ; and in ""^ 
any such action against hasband and wife jointly, if it 
appears that the husband is liable for the debt or 
damages recoyered, or any part thereof, the judgment to 
the extent of the amount for which the husband is liable 
shall be a joint judgment against the husband personally 
and against the wife as to her separate property ; and as 
to the residue, if any, of such debt and damages, the 
judgment shall be a separate judgment against the wife 
as to her separate property only. 

" Joint juilgment " : as to the meaning of these words, see Beck v. 
Fierce, 23 Q. B. D. 316, 321. 

16, A wife doing any act with respect to any property Act of wife 
of her husband, which, if done by the husband with ^^^^^ p,^"' 
respect to property of the wife, would make the husband ceediugt. 
liable to criminal proceedings by the wife under this 
Act, shall in like manner be liable to criminal proceed- 
ings by her husband. 

Formerly (see Beg. v. Britthton, 12 Q. B. D. 266) in criminal pro- Evidence in 
ceedings under tbis s. a husband's evidence could not be received d^i™ ctaes. 
against his wife : but see now the M. W. P. A., 1884, s. 1. 

17» In any question between husband and wife as to Queetionf be- 
the title to or possession of property, either party, or any a^d wife'^wto^ 
such bank, corporation, company, public body, or society property to be 

r • J • i_ -LI aij»j -l decided in a 

as aforesaid m whose books any stocks, funds, or shares gommary way. 
of either party are standing, may apply by summons or 
otherwise in a sammary way to any judge of the High 
Court of Justice in England or in Ireland, according as 
such property is in England or Ireland, or (at the option 
of the applicant irrespectively of the value of the 
property in dispute) in England to the Judge of the 
Ck>unty Court of the district, or in Ireland to the chair- 
man of the civil bill court of the division in which either 
party resides, and the Judge of the High Court of 
Justice or of the county court, or the chairman of the 
civil bill court (as the case may be) may make such 
order with respect to the property in dispute, and as to 
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ss. 17, 18. the costs of and consequent on the application as he 
~^ thinks fit, or may direct such application to stand over 
from time to time, and any inquiry touching the matters 
in question to be made in such manner as he shall think 
fit : Provided always, that any order of a Judge of the 
High Court of Justice to be made under the provisions 
of this section shall be subject to appeal in the same way 
as an order made by the same Judge in a suit pending 
or on an equitable plaint in the said Court would be ; 
and any order of a county or civil bill court under the 
provisions of this section shall be subject to appeal in 
the same way as any other order made by the same 
court would be, and all proceedings in a county court 
or civil bill court under this section in which, by reason 
of the value of the property in dispute, such court would 
not have had jurisdiction if this Act or the Married 
Women's Property Act, 1870, had not passed, may, at 
the option of the defendant or respondent to such pro- 
ceedings, be removed as of right into the High Court of 
Justice in England or Ireland (as the case may be), by 
writ of certiorari or otherwise as may be prescribed by 
any rule of such High Court ; but any order made or 
act done in the course of such proceedings prior to such 
removal shall be valid, unless order shall be made to the 
contrary by such High Court : Provided also, that the 
Judge of the High Court of Justice or of the county 
court, or the chairman of the civil bill court, if either 
party so require, may hear any such application in his 
private room : Provided also, that any such bank, cor- 
poration, company, public body, or society as aforesaid, 
shall in the matter of any such application for the 
purposes of costs or otherwise, be treated as a stakeholder 
only. 

An inquiry was ordered under this s. in PhiUipB v. PhiUip^^ 13 P. D. 
220. The registrar of the P. D. has no jurisdiction to make an order 
under this s. : Wood v. Wood and White, 14 P. D. 157. 

Married 18. A married woman who is an executrix or adminis- 

woman as an , _ 

executrix or tratrix alouc or jointly with any other person or persons 

trustee. 
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of the estate of any deceased person, or a trustee alone ss. 18, 19. 
or jointly as aforesaid of property subject to any tmst, 
may sue or be sued, and may transfer or join in trans- 
ferring any such annuity or deposit as aforesaid, or any 
sum forming part of the public stocks or funds, or of any 
other stocks or funds transferable as aforesaid, or any 
share, stock, debenture, debenture stock, or other 
benefit, right, claim, or other interest of or in any 
such corporation, company, public body, or society in 
that character, without her husband, as if she were a 
feme sole. 

This 8. seems to cover in certain cases more than is necessary, and to 
be scarcely sufficient in others. So far as the preceding ss. apply to 
trust pro]ierty, the express power to transfer the particular items of 
trust property here mentioned is not required, more especially as the 
married woman would not in most cases for the purposes of transfer be 
known to be a trustee. On the other hand, unless the preceding ss. do 
so apply, no provision is made for transfer of other kinds of trust pro- 
perty not mentioned in this s., as, for instance, land and choses in action 
Cand see Lewin on Trusts, 8th ed. 36, and arguments in Be Docwra^ 
29 Ch. D. 693). The s. seems useful as an express provision that a 
married woman, as personal representative of a deceased person, may 
transfer funds standing in the name of the deceased, and also funds 
standing ai the commencement of the Act in her sole name of which she 
is trustee, or in her name jointly with others as trustees, to which 
cases ss. 6 and 8 do not apply. 

By s. 24 the husband of a trustee, executrix, or administratrix, is 
freed from all liabilities of the wife in those characters, unless he has 
intermeddled with the tmst or administration. 

An order for payment to a married woman as executrix should con* 
tain the words " on her separate receipt *' : Re Hawksworth, W. N, 
1887, 113. 

19. Nothing in this Act contained shall interfere with Saring of 
or affect any settlement or agreement for a settlement ments^^and the 
made or to be made, whether before or after marriage, v^^^^ *® ™**^« 
respecting the property of any married woman, or shall nents. 
interfere with or render inoperative any restriction 
against anticipation at present attached or to be here- 
after attached to the enjoyment of any property or 
income by a woman under any settlement, agreement 
for a settlement, will, or other instrument; but no re- 
striction against anticipation contained in any settlement 
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S. 19. 



Settlement 
by married 
woman, a 
trader, when 
void against 
creditors. 

Construction 
of settlement 
not altered. 



Covenant to 
settle bj 
husband alone. 



or agreement for a Bettlement of a womau^s own property 
to be made or entered into by herself shall have any 
validity against debts contracted by her before marriage, 
and no settlement or agreement for a settlement shall 
have any greater force or validity against creditors of 
such woman than a like settlement or agreement for a 
settlement made or entered into by a man would have 
against his creditors. 

"Interfere with or aflfict" : as to the meaning of these words, see 
Be Armstrong, 21 Q. B. I). 264 ; Be Onslow, 39 Ch. D. 622, 625. 

" Debts contracted by her before marriage," see Jay v. Bobinson, 
25 Q. B. D. 467, cited on s. 13, supra. 

The last clause in this s., taken in connection with s. 1 (5), places a 
Bettlement or agreement for a settlement by a married woman trading 
separately from her husband within the principle of Ex parte BoUand, 
L. R. 17 Eq. 115 ; and see Axford v. Beid, 22 Q. B. D. 548 ; Jay v. 
Bdbinson, vhi sup. 

This 8. does not alter the construction of a settlement male before 
the Act. Thus a covenant therein by husband and wife, to settle all 
property of the wife except that given to her seiarate vase will still 
include property not given to her separate use but to which under this 
Act she becomes entitled sejiarately as a feme sole : Stonor*s Trusts^ 
24 Ch. D. 195 ; Be Whitaker, Christian v. Whitaker, 34 Ch. D. 227. 
And the same construction has been put upon a coveuant by the 
husband al^ne to settle {Hancock v. Hancock, 38 t^. 78), the piriuciple 
stated being that if the fund would be bound by the covenant in case 
the Act had not passed then by force of this s. the fund remains bound 
notwithstanding the Act, so that in all cases where the fund can be 
reduced into posoessiou durin<; the coverture, the covenant of the 
hutoband binds and takes away from the wife separate propeity acquired 
by her under the Act. The s. includes settlements '* made or to be made,*' 
t.c., either before or after the Act, and ** whether before or after marriage," 
so that a husband can deprive his wife of her separate property under the 
Act by merely executing a voluntary covenant to settle it, and, as the 
nature of the settlement is not specified, it would seem that he need 
not even settle it on his wife or issue. It was this absurd result which 
mainly led to the decision (which has been disapproved of in the cases 
aboye quoted) of Chitty, J., in Queades Trusts, W. N. 1884, 225 ; 33 
W. B. 816. There the wife was an infant at the time of the settlement 
and could not be considered in any way as an assenting party to the 
settlement, and it was held that her separate property under the Act 
was not bound. Upon the other construction s. 19 enables the husband 
to repeal s. 5 and take away aU property given to his wife by the Act, 
and there is the further anomaly that though the husband is deprived 
of his old rights by the Act, yet the ri^^hts of persons who claim only 
through him are preserved. If the husband himself would have no title. 
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how can his covenant confer a title on others, perhaps even on himself? SS. 19, 20, 21 » 
The dc^cision in Queade^s Trusts seems a reasonahle sohition of the diffi- ^^« 

culiy, nnmely, that s. 19 merely says the construction of the settlement 
is not to be affected and that the Act doe-i not apply except where the 
wife is bound by, or has assented to, the settlement. At present the 
actual decisions do not go beyond this. In the case of Be Armstrong, 
Ex parte Boyd (21 Q. B. D. 270) Lindley, L.J., said the wards « in- 
terfere with or afifect any settlement " mean " invalMate or render 
inoperatiye any settlement.** It would seem therefore that there must 
be a settlemtnt valid and operative a2ainst the wife in order to deprive 
her of her separate property under the Ac\ 

20. Where in England the husband of any woman Married 
having separate property becomes chargeable to any {[aWe^^the 
nnion or parish, the justices having jurisdiction in parish for the 

i. .1 • A.A. * 11J maintenance of 

such union or parish may, in petty sessions assemblea, h^^ husband. 
upon application of the guardians of the poor, issue a 
summons against the wife, and make and enforce such 
order against her for the maintenance of her husband out 
of such separate property as by tlie thirty- third section 
of the Poor Law Amendment Act, 1868, they may now 3i & 32 Vict. 
make and enforce against a husband for the maintenance ^' 
of his wife if she becomes chargeable to any union or 
parish. Where in Ireland relief is given under the pro- 
visions of the Acts relating to the relief of the destitute 
poor to the husband of any woman having separate 
property, the cost price of such relief is hereby declared 
to be a loan from the guardians of the union in which 
the same shall be given, and shall be recoverable from 
such woman as if she were a feme sole by the same actions 
and proceedings as money lent. 

21. A married woman having separate property shall Mnrried 

be subject to all such liability for the maintenance of her \\^C^[^th^ 

children and grandchildren as the husband is now by v^^)^^ for the 

law subject to for the maintenance of her children and heV chudren.** 
grandchildren : Provided always, that nothing in this Act 
shall relieve her husband from any liability imposed upon 
him by law to maintain her children or grandchildren. 

22. The Married Women's Property Act, 1870, and Repeal of 
the Married Women's Property Act, 1870, Amendment f 93 ^ ^*''*- 
Act, 1874, are hereby repealed : Provided that such 37 & 38 Vict. 

c. 50. 
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SS. 22, 23, 24. repeal shall not affect any act done or right acquired 
while either of such Acts was in force, or any right or 
liability of any husband or wife, married before the com- 
mencement of this Act, to sue or be sued under the pro- 
yisions of the said repealed Acts or either of them, for or 
in respect of any debt, contract, wrong, or other matter 
or thing whatsoever, for or in respect of which any such 
right or liability shall have accrued to or against such 
husband or wife before the commencement of this Act. 



How far Act 
of 1870 pre- 
served. 



The effect of this s. seems to be to preserve the Act of 1870 as to all 
policies effected under it^ and therefore the of&ce must for its protection 
require the appointment of a trustee according to that Act and cannot 
safely pay to any other trustee or to the personal representative of the 
person whose life is assured, as provided by this Act : but see i?e 
Soutar, 26 Ch. D. 236. 



Legal repre- 
sentative of 
married 
woman. 



23. For the purposes of this Act the legal personal 
representative of any married woman shall in respect of 
her separate estate have the same rights and liabilities 
and be subject to the same jurisdiction as she would be 
if she were living. 

In Surman v. Wharton^ 1891, 1 Q. B. 491, it was held that a 
husband taking his intestate wife's leaseholds " jure mariti " and with- 
out letters of administration, was her " legal personal representative " 
within this s. 



Interpretation 
of terms. 



24* The word "contract" in this Act shall include 
the acceptance of any trust, or of the office of executrix 
or administratrix, and the provisions of this Act as to 
liabilities of married women shall extend to all liabilities 
by reason of any breach of trust or devastavit committed 
by any married woman being a trustee or executrix or 
administratrix either before or after her marriage, and 
her husband shall not be subject to such liabilities unless 
he has acted or intermeddled in the trust or administra- 
tion. The word " property '* in this Act includes a 
thing in action. 



Administration It is not necessary now that the husband of a married woman should 
bond. join in the administration bond on grant to her of letters of adminis- 

tration : Re Ayres, 8 P, D. 168. 
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25. The date of the commencement of this Act shall ss. 25, 26, 27 
be the first of January one thousand eight hundred and com,^^^ 
eighty-three. ™«n* of Ac*- 

26. This Act shall not extend to Scotland. Extent of Act. 

27. This Act may be cited as the Married Women's short title. 
Property Act, 1882. 

As the M. W. P. A., 1884, relates solely to the giving of evidence in 
criminal matters, by husband and wife, it is not inserted. 
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CHAPTER III. 

RULES AS TO PROBATE OF WILLS OF MARRIED WOMEN 
AND WILLS OF WIDOW'S MADE DURING COVERTURE. 

Amended Rules, Ordeks, and Instructions for the Regis- 
trars of the Principal Probate Registry and for the 
District Probate Registrars, in Non-Contentious 
Business. (29th March, 1887.) 

Rule 15 of the Rules, Orders, and Instructions for the 
Registrars of the Principal Probate Registry in non-conten- 
tious business, dated 30th July, 1862, and Rule 18 of the 
Rules, Orders, and Instructions for the District Probate 
Registrars in such business, dated the 27th January, 1863, 
are respectively repealed, save so far as concerns anything 
done or proceeding taken in accordance with them, and in 
place of the said Rules it is ordered that the following Rules 
shall take effect : — 

Rules 15 and 18. In a grant of probate of the will of a 
married woman, or of the will of a widow made during cover- 
ture, or letters of administration with such wills annexed, it 
shall not be necessary to recite in the grant or in the oath to 
lead the same the separate personal estate of the testatrix or 
the power or authority under which the will has been or 
purports to have been made. The probate or letters of admin- 
istration with will annexed in such cases shall take the form 
of ordinary grants of probate or letters of adminiHtration with 
will annexed without any exception or limitation, and issue 
to an executor, or other person authorized in usual course of 
representation to take the same ; a surviving husband, how- 
ever, being entitled to the tame in preference to the next-of- 
kin of the testatrix in case of a partial intestacy. 

The forms of instruments annexed to the before-mentioned 
Rules, Orders, and Instructions for the Registrars of the 
Principal Probate Eegistry, numbered 12, 13, and 14, and in 
the Rules, Orders, and Instructions for the District Probate 
Registrars, numbered 13, 14, and 15, and thereby directed to 
be adopted as nearly as the circumstances of the case will 
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allow in respect of the wills of married women, shall cease to 
be adopted in respect of such wills, except so far as the 
same may be applicable to oaths sworn before these Bules 
and Orders take effect, and also except so far as the same 
may be applicable to any second or subsequent grants required 
to oomplete the representation in cases where limited or 
special grants have already issued. 

As to the effect of the Dew rules, see Smart y. IVanier, 43 Gb. D. Effect of new 
587. They relate to mere mAtter of machinery, and do not affect probate rules, 
beneficial interests. Where the wife has no power to dispose by will 
of property away from her husband, her executors are trustees of such 
property for him. 



Q 
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PAET V. 



General par- 
pose of Act 
of 1882. 



Commence- 
ment. 



Powers to 
whom given. 



CHAPTER L 

THE SETTLED LAND ACTS, 1882 to 1890. 
SUMMABT OF THB ACTS. 

The general purpose of the Settled Land Act, 1882, is 
to give to an owner for the time being, haying a benefi- 
cial interest in land under a settlement, whether the 
subject of settlement be an estate in fee simple or a less 
estate, power to dispose of or deal with the land or the 
estate or interest therein which is settled, so as to turn 
it to the best account, in the same manner as if he were 
a prudent owner absolutely entitled to the subject-matter 
of the settlement, and having complete power of disposi- 
tion ; care being at the same time taken to preserve the 
corpus of the property for the benefit of the successors in 
title of the owner for the time being. 

Fart L of the Act provides that the Act is to com- 
mence after the expiration of the year 1882, and is not 
to apply to Scotland. Part II. gives a definition (ex- 
tended by the S. L. A., 1890, s. 4) of the word " settle- 
ment," which is to include past as well as future settle- 
ments, and of the words '' settled land." S. 2 includes 
not only the fee simple when the fee simple is the subject- 
matter of settlement, but any estate or interest in land 
which is the subject of a settlement : s. 2 (3). 

The scheme of the Act is first to give all the necessary 
powers to a tenant for life under a settlement, tenancy 
for life being the most usual form of limited ownership, 
and then, by s. 58, the powers so given are extended to 
other forms of limited ownership which are generally 
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considered to place a person in the position of a land- 
owner ; 88. 60-62 provide for the special cases where 
the limited owner is an infant, a married woman, or a 
lanatic. 

The powers of the Act are conferred on a tenant for 
life '' beneficially entitled to possession " of the land : 
s. 2 (5) ; and " possession " includes receipt of income or 
rents and profits, so that a tenant's lease does not prevent 
a tenant for life from being in possession within the 
meaning of the Act : s. 2 (10) (i.). The Act (s. 63) con- 
tains separate provisions for the case of a tenant for life 
not entitled to rents and profits as such, but still entitled 
under a settlement by way of trust for sale to the income 
of the land until sold, as representing the income to be 
derived from the proceeds of sale. By the S. L. A., 1884, 
& 7, an order of the Court is required to enable the 
exercise of the powers conferred by s. 63, and naming 
the person to exercise those powers. Until an order is 
made the trustees continue competent to sell under their 
trust. 

The working of the Act rests entirely with the tenant 
for life. The trustees of the settlement for the purposes 
of the Act, except when acting for an incapacitated 
tenant for life, have no powers except to consent to sale 
of the mansion house (s. 15 ; repealed, and, with some 
alterations, re-enacted by S. L. A., 1890, s. 10), and are 
mere depositaries of money. 

Where resort to the Court is necessary, as must occa- Resort to the 
sionally happen, the Court prescribed is the High Court ^^^' 
of Justice (s. 2 (10) (ix.) ), Chancery Division (s. 46), but 
jurisdiction is also given to County Courts (s. 46 (10) ) 
in the case of land, money, investments, or chattels not 
exceeding £500 in capital value, or, in the case of land, 
not exceeding £30 in annual rateable value. 

The powers conferred by the Act include all powers Nature of 
usually inserted in settlements of real estate, and also v^"^^^*- 
many additional special powers not generally found in 
settlements ; but, unlike the powers usually conferred by 
a settlement for dealing with the corpus of an estate, the 

Q 2 
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powers conferred by the Act can in every case, except 
as to sale of the mansion house, to which a consent is 
reqnired (S, L. A., 1890, s. 10), be exercised by the 
tenant for life, or other person in the same position as 
a tenant for life, at his own discretion, thus obviating 
the necessity for obtaining the concurrence or consent of 
trustees, which sometimes operates as a hindrance to the 
exercise of settlement powers. Where there is no com- 
petent person holding the position of a tenant for life, 
then the powers of the Act are exercisable by trustees, 
and it is always possible to obtain the appointment of 
trustees where there is any one interested in making an 
application to the Court for the purpose. 
Preservation To sccure preservation of the capital money arising on 

capita . ^ g^j^ ^j. Q^iigr^ige^ ii^Q tenant for life has a choice (s. 22) 

to procure the money to be paid either to trustees or 
into Court ; but neither these trustees nor the Court have 
any voice in the mode or terms of the sale ; they are 
only called into action after the sale is effected, and then 
only for the purpose of acting as depositaries of the pro- 
ceeds of sale until applied in* a manner authorized by 
the Act. Where there are trustees of the settlement, or 
where trustees can be procured to act for the purpose of 
receiving capital money, or where there is no money to 
be received, as on a simple exchange or a lease, resort to 
the Court is not necessary. If there be trustees of the 
settlement who refuse to receive capital money, the Court 
can appoint other trustees for the purposes of the Act 
(s. 38), so that, unless specially desired, payment into 
Court of capital money can generally be avoided ; but in 
every case, unless otherwise provided in the settlement, 
and except in cases of leases not exceeding twenty-one 
years (see S. L. A., 1890,s. 7), there must be at least two 
trustees, either appointed by the settlement or otherwise, 
or one trustee only if the settlement so permits, upon 
whom notice is to be served (s. 45), but the trustees may 
by writing under hand waive notice (S. L. A., 1884, 
s. 5 (3) ). The existence of these two trustees, or a sole 
trustee where permitted by the settlement (though they 
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or he may be wholly passive), is necessary before the 
tenant for life can properly make any disposition (except 
snch a lease) nnder the Act. As no trustee of the settle- 
ment incurs any personal responsibility, except for the 
safe custody, and, in some cases the proper investment and 
application, of money which he actually receives (s. 42), 
there can in general be no difficulty in procuring persons 
to act. 

The same principle applies to the application, on a re- ReinTestment. 
investment or otherwise, of money in hand representing 
corpus. Where land is purchased or any other invest- 
ment made, the trustees have no voice in making the 
purchase or investment. They are bound to pay the 
purchase-money or make the investment by direction of 
the tenant for life (s. 22 (2) ), and are not in any way 
responsible for the propriety of the purchase or of any 
other investment, provided it appears to be within the 
terms of the Act or the settlement (s. 42). Where capital 
money is to be applied for improvements authorized by 
the Act, the application may be either on consent of the 
trustees or of the Court (s. 26), and where the consent of 
the trustees is required they are freed from respon- 
sibility by a certificate of the Land Commissioners or of 
a competent engineer or able practical surveyor, or by 
an order of the Court (s. 26 (2) ), so that the respon- 
sibility of trustees is confined to seeing that any given 
transaction appears on the face of it to be a transaction 
authorized by the Act. They are free from all liability 
in respect to the propriety of the transaction, except 
where they approve a scheme for the execution of im- 
provements under s. 26, on which, as a matter of course, 
they would obtain proper professional advice, and thereby 
practically free themselves from liability. 

The particular powers conferred by the Act are as Wnat powers 
foUowa:— ^^^'^• 

Part III. of the Act, supplemented by S. L. A., 1890, 
88. 5, 6, 10, 12, enables dispositions of land by Sale, 
Enfranchisement, Exchange or Partition. Part lY., 
supplemented by S. L. A., 1889, S. L. A., 1890, ss. 7, 8, 9, 
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enables the grant of yarious leases for agricultural, mining, 
and building purposes, of the kinds usually authorized by 
settlements, and also enables other grants in the nature 
of leases to be made with the consent of the Court. 
Part Y., supplemented by S. L. A., 1890, ss. 10, 12, con- 
tains general proyisions applicable to any of these modes 
of disposition and to the case of a settlement of an 
undiyided share of land, but s. 10 of S. L. A., 1890, 
requires any sale, exchange, or lease of the principal 
mansion house and its pleasure grounds, and park, and 
lands to be made with the consent of the trustees of the 
settlement or the Court. 

of^wpuli!*' ^^^ ^^- provides for the application of capital money 

when the object is to re-inyest it in land or securities 
(s. 21), and the application must be made by the direc- 
tion of the tenant for life, or in the absence of such 
direction, by the trustees, subject to any consent required 
by the settlement (s. 22 (2) ). The power to re-inyest 
includes application in payment of incumbrances, re- 
demption of land-tax and quit-rents, purchase of tithe 
rent-charge, and interim inyestment, and in the case of 
interim inyestment includes inyestments which trustees 
are authorized by law to make. Besides the modes of 
inyestment specified in the Act any other inyestment 
authorized by the settlement may be made (s. 21 (xi.) )• 
An inyestment in land out of England or Wales cannot 
be made with money arbing from sale of land in England 
or Wales unless expressly authorized by the settlement 
(8. 23). 

improTcments. Part VIL, taken with s. 21 (iii.), and S. L. A., 1890, 

s. 15, proyides for the application of capital money in 
effecting improyements on the unsold portion of an 
estate. The list of improyements authorized is yery 
large, and has been extended by S. L. A., 1890, s. 13, and 
the Housing of Working Classes Act, 1890, s. 74, (1), 
and seems to include all improyements more or less 
permanent (including the rebuilding — with a limit as to 
cost — of a mansion house), which a prudent owner would 
wish to effect. By s. 30 the improyements to which 
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the Improyement of Land Act, 1864, applies are extended 
80 as to inclade all improyements mentioned in this Act, 
thereby enabling money to be borrowed under that Act, 
for all the improyements specified in this Act. The 
mode of procedure under the Act of 1864 is also simplified 
(s. 64 and schedule). Some kinds of improyement, as 
laying down to permanent pasture, were omitted on the 
ground that when made they would be liable to immediate 
re-conyersion into income, but are now included by the 
Agricultural Holdings Act, 1883. By s. 28 the tenant 
for life is put under an obligation to maintain and keep 
in repair improyements. There may sometimes be no 
one inclined to enforce the obligation, but the represen- 
tatiye of the tenant for life would after his death be 
liable for the neglect. 

Part yUI. enables the tenant for life by contract to Contracts, 
bind his successor in respect to all dealings capable of 
being effected under the Act, so that where time is re- 
quired to complete a transaction, as in case of an agree- 
ment to grant building leases, the person dealing with 
the tenant for life is made as safe by a mere contract as 
if he were dealing with an owner in fee simple. 

Fart IX. contains proyisions as to special cases of other capiui 
money representing capital, namely, money in Court (see "*°'**^* 
also S. L. A., 1890, s. 14), or in the hands of trustees 
arising from dealings otherwise than under this Act; 
money arising from sales of reyersions, or limited 
interests, or from sale of timber; money required for 
protection of the estate by legal proceedings ; and money 
arising by sale of heirlooms, the sale of which is enabled 
by the Act (s. 37). 

Fart X. deals with the duties and liabilities of trustees. Duties, &c., 
The protection afforded to a trustee is yery full. His ^ ^^ ^' 
only actiye duties are — to consent to a sale of a mansion 
house and its grounds (S. L. A., 1890, s. 10), to approye 
a scheme for improyements (s. 26), to receiye or pay 
money, and by direction of the tenant for Ufe (s. 22 (2) ) 
to make interim or other inyestments. He is not bound 
to take proceedings in reference to any dealing of which 
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Procednre. 



Powers not 
capable of 
reBtriction. 



notice is given to him. He is safe in acting as regards 
the execution of a scheme on a certificate of the Land 
Commissioners, or of a competent engineer, or able 
practical surveyor, or on an order of the Court (s. 26 (2) ) ; 
he is also safe in giving any consent or in omitting 
to do anything he might do, and in adopting any con- 
tract under the Act made by a tenant for life for 
purchase, enfranchisement, exchange, partition, or lease, 
and in accepting any conveyance which appears correct 
on the face of it, and in paying by direction of the 
tenant for life any money which appears to be paid in 
accordance with the Act (s. 42), or which, in the case of 
improvements, is authorized by the proper certificate or 
by order of Court. Under S. L. A., 1890, s, 12, on a sale 
to, or purchase by, the tenant for life or an exchange or 
partition with him, affecting settled land, the trustees 
take his place in carrying the transaction into effect. 

Part XI. deals with procedure before the Court, to 
which applications may be made either by petition, or by 
summons, and the Court is enabled to direct payment of 
costs and expenses, and the raising of the amount out of 
the settled land. 

The general effect of Part XII. is that the powers of 
the Act are personal to the tenant for life under the 
settlement. He cannot contract himself out of the Act, 
nor can he transfer his powers to any one else, but he 
cannot exercise them so as to defeat a purchaser or mort- 
gagee deriving title under him, except that, as against 
his own assignee, his powers of leasing at the best rent 
without fine continue so long as he remains in possession. 
Nor (s. 51) can the settlor insert in the settlement any 
provisions tending to prevent a tenant for life from exer- 
cising the powers conferred by the Act. But though the 
settlor cannot restrict, he may (s. 57) enlarge these 
powers. He may, for instance, make unnecessary the 
notice to trustees of any intended dealing, or extend the 
powers of leasing, or the purposes for which capital 
money may be applied. All additional powers take 
effect as if conferred by the Act, so that there will 
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be only one uniform mode of exercising settlement 
powers. 

Part XIII. specifies the several persons who, as well To whom 
as tenants for life, are to have the powers given by the P°^®" ^^^^ 
Act to a tenant for life, and it may be said generally that 
all owners of an estate less than the fee simple are here 
included, except a dowress and a lessee at a rent, in- 
cluding even tenants in tail who by Act of Parliament 
are precluded from barring their estates tail, but except 
tenants in tail of estates purchased with money granted 
for the purpose by Parliament. 

Part XIV. provides for the case of limited owners Di«abilitie8. 
under the disability of infancy, coverture, or lunacy. 
Part XV. provides for the case of settlements by way of 
trust for sale where the tenant for life is entitled to the 
income of the proceeds of sale, and not to the possession 
or income of the land as such. But the powers given by 
that Part to a tenant for life are not to be exercised 
without the leave of the Court under the Settled Land 
Act, 1884. Part XVI. deals with repeals, and Part 
XVII. with the application of the Act to Ireland. 

The Settled Land Act, 1887, enables capital money to Act of 1887. 
be applied in re-purchasing a terminable or perpetual 
rentcharge created under any Act of Parliament in order 
to raise money for executing improvements authorized by 
8. 25 of the Act of 1882. 

The Settled Land Act, 1889, enables an option of Actaofisss 
purchase to be given in a building lease; and that of ^^ 
1890 supplements the earlier Acts in various ways. 

From this short sketch of the contents of the five General result. 
Acts, it will be seen that, except in the particular case 
of estates purchased with a Parliamentary grant of 
money, and except the sale, exchange or lease of the 
principal mansion house and its pleasure grounds and 
park and lands, to which the consent of the trustees of 
the settlement or of the Court is required, every space of 
land in England, Wales, and Ireland, to the income of 
which any person in his private capacity is entitled as 
beneficial owner, may now at his sole will be sold or 
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otherwise dealt with by him in nearly every mode in 
which a prudent owner wonld wish to deal, except that 
he cannot appropriate to his own use money representing 
capital. It can now no longer be fairly alleged that by 
reason merely of the existence of family settlements^ 
land is prevented from being utilised by means of sale 
or lease for the benefit of the general public. The 
number of cases in which there is no person presently 
entitled beneficially in possession, and therefore no 
person to sell, will be very few. Also, under the Glebe 
Lands Act, 1888 (51 & 52 Vict c. 20), the incumbent of 
any benefice can procure a sale of any Glebe, and in- 
vestment of the proceeds in the name of the Ecclesiastical 
Commissioners. The question remains whether provision 
should not be made for effecting within a given time a 
sale of the land of all public, ecclesiastical, and charitable 
corporations, and of all trustees for charitable purposes 
(by means of whose ownership a large amount of land is 
held on what are in fact trusts in perpetuity), only so 
much being retained as may be necessary for the purposes 
of the particular institution, as the site of a parsonage, 
hospital or.school. This principle is adopted in the Mort- 
main and Charitable Uses Act, 1891 (54 & 55 Vict. c. 73, 
s. 5), as to land to be hereafter devised upon charitable 
trusts and would be merely a return to the ancient, 
rigorous, and right policy of the law against the ^^ dead 
hand." In very few cases would the objects of a charit- 
able or public trust be injured in the present. The 
income of the proceeds when invested would generally 
be greater than the income of the land sold, and the 
possible increase in the value of the land for the benefit 
of the trust is clearly not a matter to be taken into 
consideration as opposed to the general interest of the 
PubUc. 
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CHAPTER IL 

THE SEITLED LAND ACT, 1882. 
45 & 46 VICT. c. 38. 

An Act for fadlitating Sales, Leases, and other dispositions 
of Settled Land, and for promoting the exeeiUion of 
Improvements thereon, [10th August, 1882.] 

See the remarks, as to the objects of the Act, of Baggallay, L.J., in Objects of 
Be Jones, 26 Ch. D. 736, 738 ; and of Chitty, J., in Be Duke of Act. 
Marlborough's Settlement, 30 Ch. D, 127, 131 ; Clarke v. Thornton, 
35 tfe. 307, 311. 

Be it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, 
as follows : 

I. — Preliminart. ss. 1, 2. 

1« — (1.) This Act may be cited as the Settled Land Preuminaet. 

Act, 1882. Short title ; 

(2.) This Act, except where it is otherwise expressed, conime°ce- 
shall commence and take effect from and immediately 
after the thirty-first day of December one thousand eight 
hundred and eighty-two, which time is in this Act re- 
ferred to as the commencement of this Act 

(3.) This Act does not extend to Scotland. 

IL-DbFINITIONS. DEFiHmoNS. 

2. — (1.) Any deed, will, agreement for a settlement. Definition of 

or other agreement, covenant to surrender, copy of court J®**^*™^"^** 

roll. Act of Parliament, or other instrument, or any life, &c 
number of instruments, whether made or passed before or 
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s. 2. after^ or partly before and partly after the commence- 
DEPiNiTioNfl. ni^iit of this Act, under or by virtue- of which instrument 
— or instruments any land, or any estate or interest in 
land, stands for the time being limited to or in trust 
for any persons by way of succession, creates or is for 
purposes of this Act a settlement, and is in this Act 
referred to as a settlement, or as the settlement, as the 
case requires. 



S. L. A., 1890, 
s. 4. 

Settlement. 



Derivative 
settlements. 



Pin-monej. 



Settlement by 
reference. 



This subs, must be read with s. 4 of S. L. A., 1890. 

The definition of "settlement*' here given is rather more full than 
that in the Settled Estates Act, 1877 (s. 2), but is in effect the same, 
except the words in that Act '' including any such instruments aifect- 
ing the estates of any one or more of such persons CKclusively." The 
omitted words might have enabled an estate for life or other partial 
interest under a settlement to be sold separately. The effect of the 
definition in this Act appears to be that all the instruments engrafted 
on the settlement of a given interest must be taken as forming part 
of one settlement. Thus a disentail and re-settlement of a remainder 
in tail would form with the original settlement, one settlement ( Whed- 
wfight V. Walker, 23 Ch. D. 759). 

Where settlements are made by persons of their interests in re- 
mainder the original settlement alone remains the settlement for the 
purposes of this Act : Re Knowles' S. E,, 27 Ch. D. 707 ; and compare 
Be Earle <fe Webster, 24 Ch. D. 144; Be Bidge, 31 Ch. D. 504. But 
where a base fee is settled for value and afterwards enlarged by disentail 
so that the settlement comprises the fee simple, the settlement and deed 
of disentail would, it is conceived, together constitute the settlement 
for the purposes of this Act 

Where a tenant for life on his marriage or for valuable consideration 
creates on his life interest a charge of pin-money for his wife without 
power to anticipate, this is part of the settlement and not an ordinary 
charge within s. 50 (3) (4), and can be over-reached by an exercise of 
the powers of the Act (see s. 20 (2), ir^a, and S. L. A., 1890, 
S.4). 

Where land is settled by reference to the limitations of an existing 
settlement the result is the same as if the limitatioDS referred to were 
repeated. A separate settlement is created and capital money under 
the first settlement cannot be applied to pay charges on land comprised 
in the settlement made by reference. If this were not so, a solvent 
estate under the first settlement might be made the means of paying 
the charges on an insolvent estate comprised in the second settlement. 
That the reverse proposition holds good is not so clear, and may depend 
on the terms of the second settlement : see Be Lord Stamford^s S, E., 
43 Ch. D. 84 ; Be Mundy^s S. K, 1891, 1 Ch. 399. It seems clear 
that an order appointing trustees of one settlement would not constitute 
them trustees of the other settlement. 
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Defixitiun'S. 



It is oonct ived that where two UDdiyided shares are originally settled S. 2. 

hy separate deeds, the two deeds do not form one settlement. 

The settlement need not be a legal settlement perfected by transfer 
of the legal estate. "Agreement" and '' covenant to surrender ** are 
expressly mentioned in s. 2 (1), and these bind the equitable *' interest 
in " the land, s. 2 (3), 

It is not necessary that all the limitations should be actually What is 
created by the instrument. It is sufficient that " under or by virtue »ucce8«ion. 
of" the instrument, the land, or any estate or interest in tY, stands 
limited to or in trust for any persons by way of succession. Thus a 
settlement within the meaning of the Act is created by conveyance 
on marriage to the use of the husband for life, with remainder to 
secure a jointure or portions, whether there is an express remainder in 
fee to the settlor or the fee results to the settlor. So also a settle- 
ment is created by a devise to A. for life, where the remainder in fee 
descends by lapse or otherwise to the testator's heir-at-law. lliis is 
made clear by subs. 2. But in the case first put, when the tenant for 
life is dead, the remainder in fee becomes an estate in possession 
subject to the charge of jointure and portions, and the land then 
ceases to be " for the time being limited to or in trust for any persons 
by way of succession,^ and if the owner in fee desires to sell free from 
the charges, he can do so under the C. A., 1881, s. 5. But the land of 
an infant is throughout the infancy settled land (s. 59 of this Act). 

An alternative limitation in fee creates an estate by way of succes- Alternative 
sion (s. 58 (1) (ii.) ), but a devise in fee to trustees on trust for persons fS^' 
not ascertained, and taking only on a future event, would not 
(-»6 Burdin, 28 L. J. (Ch.) 840 ; and compare Be Home's 8. E.^ 
39 Ch. D. 84), at least where the devise carries the whole beneficial 
interest (see Genery v. Fitzgerald, Jac. 468, 1 Jarman on Wills, 653, 
4th Ed.). Where the intermediate estate (as under a devise to A. in 
fee simple on the death of B.) descends, the case would be within 
this subs, taken along with s. 58 (1) (ii.) ; and see Be Atherton, W. N. 
1891, 85, cited infra, subs. 5. 

(2.) An estate or interest in remainder or rerersion not 
disposed of by a settlement, and reverting to the settlor 
or descending to the testator's heir, is for purposes of this 
Act an estate or interest coming to the settlor or heir 
under or by virtue of the settlement, and comprised in 
the subject of the settlement. 

An instance where this s. applies is a devise to A. for life, there 
being either no devise of the remainder in fee, or there bein^ a devise 
which lai)se8. This remainder is made an estate coming to the heir 
by virtue of the settlement. The settlement, therefore, creates a 
succession. 

(3.) Land, and any estate or interest therein, which is 
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S. 2. 
Definitions. 



" Land." 



" Settled 
land." 



How long 
powers of 
settlement 
continue. 



the subject of a settlement, is for purposes of this Act 
settled landy and is, in relation to the settlement, referred 
to in this Act as the settled land. 

*' Land " in Acts of Parliament passed since 1850, unless there are 
words to restrict the meaning, means ^^ messuages, tenements, and 
hereditaments, houses and buildings of any tenure : " 13 & 14 Vict. 
c. 21, s. 4: and see now the Interpretation Act, 1889 (52 & 53 YicL 
c 63), 8. 3. llierefore leaseholds and copyholds, as well as freeholds, 
are included under the word land (compare Wilson v. Uden^ 16 Beay. 
153). By subs. 1 the settlement comprises the instrument or in- 
struments under which land (t.e., fee simple, copyhold, or leasehold) 
or any estate or interest in land (t.e., in fee simple, copyhold, or lease- 
hold) is settled, and by this subs, land («.e., the fee simple, the customary 
estate, or the term in land as the case may be), and any estate or 
interest (in the fee simple, customary, or leasehold estate) which ia the 
subject of the settlement is referred to in the Act as the settled land. 
Only that estate which is the subject of the settlement is included 
under the term '' settled land.'' Therefore a power given to lease the 
settled land is a power to lease the interest settled. In the case of 
settled leaseholds, for instance, it does not enable a lease to bs made 
binding on the reyersioner in fee, nor in the case of copyholds, a lease 
contrary to the custom, nor in the case of an equity of redemption 
(that is a settlement of land subject to a mortgage) does it enable a 
lease to be made binding on the mortgagee further than the original 
mortgagor could either under the C. A., 1881 (s. 18), or otherwise 
have bound such mortgagee. In all cases " the settled land " means 
the fee simple^ if that is settled ; it means the equity of redemption, if 
that is settled; it means the customary estate, if copyholds are 
settled ; and the estate for a term of years or lives, if leaseholds for 
years or lives are settled. The powers conferred by the Act only bind 
persons deriving title under the settlement, and not any person having 
a title paramount to the settlement. This is plainly seen on consider- 
ing the force given to a conveyance by s. 20, post. 

(4.) The determination of the question whether land is 
settled land, for purposes of this Act, or not, is goyerned 
by the state of fact^, and the limitations of the settle- 
ment, at the time of the settlement taking effect. 

See Lord Stamford's 8. K, 43 Ch. D. 84, 90. 

When the ultimate remainder in fee simple under a settlement has 
fallen into possession, whether subject or not to any charge under a 
settlement, as a jointure, the power of sale (except in such a case as 
Be Cotton's Trustees and The London School Board, 19 Ch. D. 624) 
ceases (Wolley v. Jenkins, 23 Beav. 53; Sugden on Powers, 850, 
8th Ed.), and the powers of the Act would also cease. 

Where the tenant in tail in possession bars his estate tail the powers 
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conferred by the Act are also gone. In both cases the land no longer S. 2. 

stands limited by way of succession within s. 2 (1). So also where by T)j.piT7iro-- 
surrender of a life estate the whole fee comes into possession. It is _ '^ 

conceived that in the latter case s. 50 would not operate to preserve 
the powers of a tenant for life. His estate is not assigned ; it has 
ceased. 

(5.) The peison who is for the time being, under a 
settlement, beneficially entitled to possession of settled 
land, for his life, is for purposes of this Act the tenant 
for life of that land, and the tenant for life under that 
settlement. 

In a case where under a will there was a trust to accumulate rents 
during a son's life, and after his death a trust for his children, and the 
trust for accumulation ran out under the Thellusson Act, and the 
son, as heir-at-law, came in, he was held to be or to have the powers of, 
a tenant for life : Be Atherton, W. N. 1891, 86. 

This definition taken in connection with subs. 10 (i.) and ss. 58 (1) Tenant for life 
(vi.) (viii.) (ix.) and 61 (2) (3) includes all equitable tenants for life 
(not being infants or of unsound mind) whether of the entirety or of 
an imdivided share, and whether they are entitled or not to be let into 
possession, and the effect of the Act is that a mere equitable tenant 
for life, being adult and of sotmd mind, can convey the legal estate 
vested under the settlement in a trustee, that estate being the subject 
of the settlement (see s. 2 (3) : see also note to s. 20). The case of an 
infant is provided for by ss. 59 and 60, and that of a lunatic, so found 
by inquisition, by s. 62. 

An assignee of the tenant for life is not so entitled " under a settle- " Under a ^^ 
ment," but the tenant for life is ; and where the tenant for life, before ^ ^^^^ ' 
coming into possession, has assigned his reversionary life interest out 
and out, he can under s. 50, with the consent of the assignee, exercise 
the powers of the Act on the life estate coming into possession. 

'* Entitled to possession " means that the right is immediate and not What is 
in reversion or expectancy : Be Jones, 26 Ch. D. 741, jjer Baggallay, L.<k ; " possession. 
Be Clitheroey 28 ib, 378, affirmed 31 ib, 135. The possession need not 
be personal, but may be the possession of trustees paying surplus rents 
and {»x>fits to a beneficial owner : Be Morgan, 24 Ch. D. 114 ; Be Jones 
and Be Clitheroe^ ubt sup., but the interest of the tenant for life must 
be in possession and not an interest to arise in him at a future day if 
then living under a conveyance then to be made: Be Strangiuays, 
Eickley v. Strangways, 34 Ch. D. 423. But where he would be en- 
titled to surplus rents (if any) it is immaterial that there are none : Be 
Jones, vhi sup. See also Be Atkinson, Atkinson v. Bruce, 30 Ch. D. 
605, 612 ; affirmed 31 ib. 577 ; Be Hale and Clark, 34 W. R. 624, 
W. N. 1886, 65. 

(6.) If, in any case, there are two or more persons so 
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s. 2. entitled as tenants in common^ or as joint tenants, or for 
Definitions. Other concurrent estates or interests, they together con- 
stitute the tenant for life for purposes of this Act. 



Two or more. 



(Jndivided 
shares. 



Who hu the 
powers. 



The effect of this subs, is that all persons having concurrent interests 
under the same settlement must join. It would be improper, for 
instance, to allow a tenant for life of one undivided moiety, to sell that 
moioty alone ; he must join with the tenant for life of the other 
moiety in selling the whole, but cannot be compeUed to join : Camden 
▼. Murray, 16 Gh. D. 161. But if each undivided moiety is settled 
separately, then neither moiety is the subject of the settlement made 
of the other moiety ; each moiety is in itself settled land, and can be 
sold by the tenant for life thereof without the concurrence of the owner 
of the other : subss. 3 and 10 (L). 

A discretionary trust to pay rents during the life of A. to him or 
others does not constitute them together a tenant for life : Re Atkinson^ 
Atkinson v. Bruce, 30 Gh. D. 605, affirmed 31 ib. 577. 

Under this subs., where two undivided shares are comprised in the 
same settlement, and one has become either originally or by disentail 
vested in an owner in fee, while the other share is still the subject of a 
tenancy for life, the tenant for life of the settled share cannot sell that 
share without the concurrence of the owner in fee of the other share : 
see Be ColUnge's 8. E,, 36 Gh. D. 516 ; see also s. 19. 

(7.) A person being tenant for life within the foregoing 
deBnitions shaU be deemed to be such notwithstanding 
that, under the settlement or otherwise, the settled land 
or his estate or interest therein, is incumbered or charged 
in any manner or to any exent. 

The powers conferred by the Act are given to the person who, under 
the settlement, is in the position of beneficial owner for life, subject to 
all charges or incumbrances, whether that ownership produces any fruit 
or not (see note to subs. 5 above), and he cannot, except by surrender- 
ing his estate so as to put an end to it, divest himself of the powers 
(see s. 50 (1)). But the rights of an assignee for value cannot be 
defeated (s. 50 (3) ), and his concurrence in the disposition is necestsary, 
except to the grant of a lease under the Act where no fine is taken 
(s. 50 (3) ), imless the assignee is in possession, and then his concurrence 
is necessary to the granting of all leases. 

(8.) The persons, if any, who are for the time being, 
under a settlement, trustees with power of sale of settled 
land, or with power of consent to or approval of the 
exercise of such a power of sale, or if under a settlement 
there are no such trustees, then the persons, if any, for 
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the time being, who are by the settlement declared to be s. 2. 
trustees thereof for purposes of this Act, are for purposes depinitiohs. 
of this Act trustees of the settlement. 

This Bubs. must be read with s. 16 of S. L. A., 1890, which meets Trustees of the 
the case of a power or trust arising only at a future time (see Whed- g ^l^T'^Vooa 
Wright v. TPo/Aer, 23 Ch! D. 752, 761), and of a power or trust extend- ,* nj\ * ' 
ing only to other land comprised in the same limitations. The power 
may be a power exercisable only with consent of the tenant for life: 
Constable v. Comtdbie, 32 Ch. D. 233. Those persons only are trustees, 
for the purposes of the Act who either are appointed trustees or under 
the settlement have a power of sale (present or future), or of consent 
to or approval of the exercise of such a power, or trust for sale, as 
required by this subs, or s. 16 of S. L. A., 1890. No other trustees are 
trustees within the Acts. If there be no such trustees, or if there be, 
bat they refuse to act, it is necessary to procure the appointment of 
trustees under s. 38. 

Under settlements giving a present power of sale of the settled land, 
any sale, lease, &c., may be made in exercise either of the powers of 
the settlement or of the powers of the Act. If the Act be resorted to, 
the trustees with the power of sale under the settlement, or the trustees 
appointed under s. 38, are the trustees for the purposes of the Act 

If for any reason it is preferred to make any sale, &c., under the 
powers of the settlement and not under the Act, the money receiveil 
and liable to be re-invested in land, may nevertheless be applied in the 
same manner as if it arose under the Act (s. 33). 

It is conceived that executors with power to sell for payment of Power must 
debts are not, but that persons with a general power of sale (as in '^ general. 
Be Brotvn, 32 Ch. D. 597), are, trustees within this s. The power 
must be general. 

The principle of Wheelwright v. Walker would not, it is conceived, Power to sell 
apply to prevent persons who have only power to sell at or above a restrirted as 
certain price being trustees for the purposes of the Act. They are " '^ ' 
persons having a power of sale, though only caimble of being exercised 
on particular terms. They are intrusted to receive purchase-money, 
and as the tenant for life sells the limitation of price does not apply. 

Trustees having power to sell only in consideration of a rent are not Power to sell 
trustees for the purposes of the Act: Be Morgan, 24 Ch. D. 114, 115. ^""^ » *•«»*• 
It has been decided in Ireland that there must be a trustee willing to 
act : Be Johnston^s Settlement, 17 L. K. Ir. 172. There seems nothing 
in the Act to support this view, and it involves in every case of a lease 
exchange or partition where apparently proper trustees exist, the 
necessity for ascertaining whether they consent to act, though nothing 
is required to be done by them. 

In all settlements since the Act the prosier course is expressly to Powers in 
appoint trustees for the pur( oses of the Act. It is unnecessary to ^"^^'^ settle- 
insert powers similar to those contained in the Act ; but in special 
cases larger powers may be required, and when contained in a settle- 

R 



242 THE SETTLED LAND ACT, 1882. 

S. 2. ment will operate under 8. 57 as if conferred by the Act, bo that all 

^ the powers conferred by the Act and the settlement taken together 

will operate as powers conferred by a single instrument namely, 

the Act. 
Single trustee. By s. 39 (2) the expression " the trustees of the settlement " is made 

applicable to the surviving or continuing trustees or trustee of the 
settlement for the time being, but this is subject to subs. 1 of that s., 
which prohibits payment of capital money to fewer than two persons 
as trustees, unless authorized by the settlement 

If it is intended to authorize the payment of capital money to a 
single trustee, as was Ui<ual in settlements before the Act, express 
authority must be given. 

(9.) Capital money arising under this Act, and re- 
ceivable for the trasts and purposes of the settlement, is 
in this Act referred to as capital money arising under 
this Act. 

What is The following are capital moneys under the Act, and should be paid 

capital money. ^ ^^ie settlement trustees or into Court under s. 22 :— 

(1.) Money received on sale (which includes enfranchisement) or for 
equality of partition or exchange, and on the exercise of an 
option for purchase given under S. L. A., 1889. 

(2.) Fines on grants of leases under this Act (see S. L. A., 1884, 
8. 4), and fines on confirmation under this Act of leases, 
except fines on leases granted pursuant to a covenant for 
renewal (see note to s. 7 (2) ). 

(3.) Money raised by mortgage : s. 18, S. L. A., 1890, s. It. 

(4.) Share of mining rent (three-fourths where tenant for life is im* 
peachable for waste in respect of the minerals leased, other- 
wise one-fourth) unless the settlement provides to the 
contrary; s. 11. 

(5.) Three-fourths of proceeds of sale of timber cut under s. 35, 
where the tenant for life is impeachable for waste in respect 
of timber. 

(6.) Valuation money for timber, on a sale of the land, though 
tenant for life be unimpeachable for waste: Be LleweUin^ 
37 Ch. D. 317. 

(7.) Money paid for licences to demise granted to copyholders, 
except where the licence is authorized by the custom : s. 14. 

(8.) Money paid for dedication of streets, &c., under s. 16. 

(9.) Money paid into Court under the Lands Clauses Consolidation 
and other Acts, or in the hands of trustees and liable to be 
invested in the purchase of land to be settled as the settled 
land : ss. 32, 33. 

(10.) Money in Court so liable, though not paid in under any of 
those Acts : (Jlarke v. Thornton, 35 Ch. D. 314. 

(11.) Proceeds of sale of heirlooms : s. 37. 



p 
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(12.) Money paid for varying or reBcinding contracts for sale, S. 3. 

exchange, or partition : s. 31 (1) (ii.). DErwmoMi. 

The following it is conceived are not capital moneys, but belong to , 

the tenant for life : — Moneys 

(1.) Money paid by a lessee as a consideration for acceptance of sur- belonging to 

render of a lease (see note to s. 13 (1) ). **"•''' ^""^ ""• 

(2.) Fines on the grant of leases pursuant to a covenant for renewal 

(see note to s. 7 (2) ). 
(3.) Money paid to the tenant for life as consideration for varying 

the terms of a lease under s. 31 (1) (iil.)» provided the varied 

lease is such as would be valid under the Act, and the paj*- 

ment be not in the nature of a premium for a lease. 

(10.) In this A<5t— 

(i.) Land includes incorporeal hereditaments, also an 
undivided share in land; income includes rents and 
profits ; and possession includes receipt of income : 

For a definition of *' land " in Acts of Parliament passed since 1850, '* Und.** 

see note to V. & P. A. s. 1, p. 7. Tithes are ** land " within ttiis subs. : Tithei. 

Be Eadaile, Esdath v. Eadaile, 64 L. T. 637 ; W. N. 1886, 47. Also Title of 

a title of honour descendible to heirs general or heirs of the body : honour* 
Be Bivett'Camac's Mill, 30 Ch. D. 136, 139. 

As to undivided shares, see notes to ss. 2 (6) and 19. 

(ii.) Bent includes yearly or other rent, and toll, duty^ 
royalty, or other reservation, by the acre, or the ton, or 
otherwise ; and, in relation to rent, payment includes 
delivery; and fine includes premium or fore-gift, and 
any payment, consideration^ or benefit in the nature of a 
fine, premium, or fore-gift : 

** Other reservation," %.e. in kind, see Go. Litt. 142a ; Bex v. Earl 
F<nf^rett 5 M« & S. 139, 143 ; Be Moody A Yates, 30 Gh. D. 344, 346-7. 

(iii.) Building purposes include the erecting and the 
improving of, and the adding to, and the repairing of 
buildings ; and a building lease is a lease for any building 
purposes or purposes connected therewith : 

(iv.) Mines and minerals mean mines and minerals 
whether already opened or in work or not, and include 
all minerals and substances in, on, or under the land, 
obtainable by underground or by surface working ; and 
mining purposes include the sinking and searching for, 
winning, working, getting, making merchantable, smelt- 

R 2 
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ss. 2, 3. ing or otherwise convertiDg or working for the purposes 
Definitions. ^^ ^^J manufacture, carrying away, and disposing of 

mines and minerals, in or under the settled land, or any 

other land, and the erection of buildings, and the execu- 
tion of engineering and other works, suitable for those 
purposes; and a mining lease is a lease for any mining 
purposes or purposes connected therewith, and includes a 
grant or licence for any mining purposes : 

(v.) Manor includes lordship, and reputed manor or 
lordship : 

(vi.) Steward includes deputy steward, or other proper 
officer, of a manor : 

(vii.) Will includes codicil, and other testamentary 
instrument, and a writing in the nature of a will : 

(viii.) Securities include stocks, funds, and shares : 

(ix.) Her Majesty's High Court of Justice is referred 
to as the Court : 

As to the exercise of the powers of the Court as regards land in the 
Counties Palatine of Lancaster and Durham, see s. 46 (8), (9) and 
notes thereon ; and as to the jurisdiction of County Courts under this 
Act see s. 46 (10), and as to its application to Ireland see s. 65. 

(x.) The Land Commissioners for England as consti- 
tuted by this Act are referred to as the Land Commis- 
sioners : 

Pee s. 48, and the Board of A^jjriculture Act, 1889. 



Singular. 

Masculine. 

Month. 



(xi.) Person includes corporation. 

For rules as to words singular or plural, or importing masculine 
gender, and as to meaning of *' month " in Acts of Parliament passed 
since 1850, see note to C. A., s. 2, p. 17. 



Sale; En- 
franchise- 
ment; Ex- 
change ; 
Partition. 



General 
Pow€r8 and 
Regulations. 

Powers to 
tenant for life 
to sell, &c. 



III. — Sale; Enfranchisement; Exchange; 

Partition. 

Oeneral Powers and Reguhiions. 

3. A tenant for life — 

(i.) May sell the settled land, or any part thereof, or 
any easement, right, or privilege of any kind, 
over or in relation to the same ; and 
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"Land" includes any "hereditament" (see «. to s. 2 (3), p. ?38, 
and s. 2 (10) (i.) of this Act), so that any beneficial easement or right 
attached to settled land as a right of way to other land may be sold so 
as to extinguish it, as well as an easement bnrHening the settled land. 

The sale, exchange, or { artition of minerals and surface separately 
18 provided for by s. 17 ; the raising of money to pay for eqiiality of 
partition or exchange is provided for by s. 18. The principal mansion- 
house and its pleasure ground, park and lands cannot bo sold or leased 
without consent of the trustees or the Court : S. L. A.> 1890, s. 10 ; and 
a» 19 contains special provision for an undivided share. 

The powers given by this s. are larger than the usual settlement 
powers. The power to sell an easement, right, or privilege over land 
could not before 1881 (see C. A., 1881, s. 62) be conferred under a 
settlement by conveyance to uses. Under the ordinary power to sell 
land, and in the absence of an express clause for the purpose, the sur- 
iace could not be sold apart from the minerals (see Buckley v. Howell^ 
29 Beav. 546), and it was difficult and sometimes legally impossible to 
provide for all the restrictions and conditions required on sates of build- 
ing land and minerals. This s. and ss. 4, 17, 19, and 20, provide for 
all ordinary cases of sale, exchange, or partition, but no power is given 
to sell a right or interest not capable of alienation by a tenant in feu 
simple: Re Bivett'Carnac^s Will, 30 Ch. D. 136. Further special 
powers may be added, and will take effect as if given by the Act ; 
S.57. 

A tenant fur life, pro])08ing to sell at a price below that offered by a 
remainderman, whs restraiuetl from selling otherwise than by public 
auction without communicating to the remainderman any offer mat'e : 
Wheelwright v. Walker, 31 W. R. 912 ; W. N. 1883, 154, arid from 
selling until proper trustees had been appointed, -S\ C, 23 Ch. D. 752. 

But the tenant for life and the trusties under a will emi^werin*; 
the trustees to sell at the request of the person or persons entitled to 
the actual freehold, ^^ill not be restrained from selling the estate on 
merely speculative evidence adduced by the remainderman that tbo 
property is likely to increase in value : Thomas v. Williams, 24 Ch. D. 
558. Bee also note to s. 53. A tenant for life may sell from mere 
caprice, or from dislike to the remainderman, or for any sin alar motive, 
but he must sell at the best price : Cardigan v. Curzon-Eowe, 30 
Ch. D. 540 : (see, however. Be Marquis of Ailesbury^s S, E., W. N. 
1891, 167). He may sell without the sanction of the Court notwith- 
standing that an administration decree has been made before or since 
the commencement of the Act {ih. 531, 540), but not it seems where 
an order for sale has been made under the Settled Estates Act, 1877 
{Re BarrS'Haden, 32 W. R. 194 ; W. N. 1883, 188) ; and where lowers 
of leasing have been granted under that Act the leasing powers under 
this Act cannot be exercised without an order suspending the earlier 
powers : Be Foole, 32 W. R. 956 ; Be Barrs-Haden, uhi sup. It 
seems therefore that an aotual order for sale in an action, as distin- 
guished from a meie administration order, prevents a sale under this 
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General 
Po*J0€t'8 ami 
Rc'julations. 

Mfaning of 
land. 

Minerals. 
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Easements. 
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S. 3. 

Sale; En- 
franchise- 
ment; Ex- 

CHANOE ; 

Partition. 



General 
Powers and 
FegiUations, 

Inciimbrnncefl 
on life estate. 



53 & 54 Vict. 
c. 70, ». 74. 



Act Ab to the effect oq the powers of the Court under 8. L. A., 18S4, 
8. 7y of a previous order in an action giving the trustees leave to sell, 
see JRe Harding'a Estate, 1891» 1 Ch. 60. In Cardigan v. Curztm^ 
Howe, 40 Ch. D. 341, Chitty, J., seemed to say that a tenant for life can 
sell ''without prejudice** to the mortgagees on his life estate, and 
therefore subject to and with a deduction for their mortgages (see 
5. C, in C. A., 41 Ch. D. 375). But the power under this subs, is to 
sell ** the settled land," which is defined by s. 2 (3) as *' land and the 
estate or interest therein the subject of the settlement," that is to say, 
the whole estate without deduction for the mortgage. Then s. 50, 
after providing that the powers of a tenant for life ^all continue after 
assignment of his estate for life, enacts '* that the s. shall ifperate with- 
out prejudice to the assignee," not that ft sale or other disposition may 
be made subject and without prejudice to the assignment, which would 
be a new power not previously given. The mortgage may be provided 
for and a discbarge obtained under s. 5 of the C. A., 1881, or the pur« 
chaser may pay the full price without reference to the mortgage and 
accept an indemnity. In this way the power of the tenant for life can 
be exercised without prejudice. 

The Housing of the Working Classes Act, 1890 (53 & 54 Yict c. 70), 
s. 74 (tf^rd, Chap. YIF.), affords facilities for selliog, exchanging, and 
leasing settled kmd for the purposes of that Act, and the improve* 
ments on which capital money under this Act may be expended are to 
include dwellings for the working classes, the building of which in the 
opinion of the Court is not injurious to the estate. 



Seignory. 



Enfranchise* 
niiMit included 



(ii.) Where the gettlement comprises a manor,^-*may 
seU the seignory of i^ny freehold land within 
the manor, or the freehold and inheritance of 
any copyhold or customary land, parcel of the 
manor, with or without any exception or reser^ 
vation of all or any mines or minerals, or of 
any rights or powers relative to mining pur- 
poses, so as in every such case to e£fect an 
enfranchisement; and 

The seignory of freehold land is an actual estate in fee simple left in 
the grantor after a subinfeudation to a freehold tenant made before the 
statute Quia emptores, and carrying with it the quit rents and services. 
When the tenant of the manor is a copyholder the fee simple estate is 
a reversion, the copyholder being in law a mere tenant at will. The 
effect of a conveyance of the sdguory to the freehold tenant is neoea^ 
sarily to cause a merger of his subinfeudation tenure in the seignory or 
estate of the superior, and thus to effect an enfranchisement, that is, 
an extinction of th^ services of the inferior. 

It will be observed that enfranchisement is in this subs, treated as a 



in '' s 



ale. 



»» 
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ealei and is oonsequently iDcluded ander the term ** sale " used 8ubs&- S. 3. 

quently in the Act, except in 8. 65 (2), where enfranchisement includea 
enfranchisement under a power in a settlement. 



Sale; Kn- 

franchisb- 

mext; Kx- 

CHANOE ; 

Partition. 



(iii.) May make an exchange of the settled land, or 
any part thereof, for other land, including an 
exchange in consideration of money paid for poJ^^:!^ 
equality of exchange ; and Rejaiations. 

As ^ land ** means land of any tenure, this suhs. includes a power to Tenure nut 
exchange freehold for leasehold or copyhold, and vke versd^ and it also ^^^f'^'* 
includes an easement in existence ; as to the creation of new easements 
generally, see S. L. A., 1890, s. 5, and of easements for mining purposes, 
8. 17 of this Act. 

(iv.) Where the settlement comprises an undivided 
share in land, or, under the settlement, the 
settled land has come to be held in undivided 
shares, — may concur in making partition of 
the entirety, including a partition in con- 
sideration of money paid for equality of par- 
tition. 

See this subs, supplemented by s. 19, and, as to new casements, by 
S. L. A., 1890, 8. 5. 

The following powers in this Act and S. L. A., 1890, are ancillary to AncilUrj 
those conferred by this s. : — powers. 

(1.) To contract : s. 31. 

(2.) To substitute securities : ss. 5, 24 (4). 

(3.) To raise money for equality of exchange or partition : s. 18. 

(4.) To concur in regard to undivided shares : s. 19. 

(5.) To deal separately with surface and minerals : s. 17. 

(6.) For trustees to receive : s. 22, and give receipts for money nut 
paid into Court : s. 40. 

(7.) To convey land diapoaed of: ss. 20, 55 (2). 

(8.) To Settle land acquired : s. 24. 

(9.) To deal with easements on an exchange or partition : S. L. A., 
1890, 8. 5. 

(10.) To carry into effect a predecessor's contracts : S. L. A., 1890, 

8.6. 

(11.) To make sale to, or exchange or partition with, the tenant for 
life himself: S. L. A., 1890, s. 12. 

Notice of intention to sell, &c., must be given by the tenant for life Notice. 
under s. 45, as amended by S. L. A., 1884, s. 5, but a person acting in 
good faith is exempted from inquiry whether notice has been given, 
8. 45 (3) of this Act. S. 53 of this Act places the tenant for life in 
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SS. 3, 4. 
Salr; Eh- 

FRANCHISE- 

MENT; Ex- 
change ; 
Partition. 



General 
Powers and 
SegukUions. 

Regalations 
respecting 
mIo, enfraa- 
chisement, 
exchange and 
partition. 



England. 



the |M>8ition of a trustee in exercising tlie powers of the Act : see Be 
Marquis of Ailesbury's S, E., W. N., 1891, 167. 

4. — (1.) Every sale shall be made at the best price 
that can reasonably be obtained. 

(2.) Eyery exchange and every partition shall be made 
for the best consideration in land or in land and money 
that can reasonably be obtained. 

The consideration mny be an easement : see S. L. A., 1890. s. 5. 

(3.) A sale may be made in one lot or in several lots, 
and either by auction or by private contract. 

(4.) On a sale tb6 tenant for life may fix reserve 
biddings and buy in at an auction. 

(5.) A sale, exchange, or partition made be made sub- 
ject to any stipulations respecting title, or evidence of 
title, or other things. 

(6.) On a sale, exchange, or partition, any restriction 
or reservation with respect to building on or other user 
of land, or with respect to mines and minerals, or with 
respect to or for the purpose of the more beneficial work- 
ing thereof, or with respect to any other thing, may be 
imposed or reserved and made binding, as far as the law 
permits, by covenant, condition, or otherwise, on the 
tenant for life and the settled land, or any part thereof, 
or on the other party and any land sold or given in 
exchange or on partition to him. 

(7.) An enfranchisement may be made with or without 
a re-grant of any right of common or other rights ease- 
ment, or privilege theretofore appendant or appurtenant 
to or held or enjoyed with the land enfranchised, or 
reputed so to be. 

(8.) Settled land in England shall not be given in 
exchange for land out of England. 

*' England " in Acts of Parliament includes Wales and the town of 
Ber\vick-on-Twoed (20 Geo. 2, c. 42, s. 3), but not in deeds or other 
documents. 
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Special 
Powers. 

Transfer of 
incumbrances 
on land sold, 
&c. 



SS. 5| b. 

Special Power 8. Sale; En- 

FRANCI1I8E- 

5. Where on a sale, exchange, or partition there is an ^chYnoe*' 
incumbrance affecting land sold or given in exchange or Partition. 
on partition, the tenant for life, with the consent of the 
incumbrancer, may charge that incumbrance on any other 
part of the settled land, whether already charged there- 
with or not, in exoneration of the part sold or so given, 
and, by conveyance of the fee simple, or other estate or 
interest the subject of the settlement, or by creation of a 
term of years in the settled land, or otherwise, make 
provision accordingly. 

<* Incumbrance " within the meaning of this a., includes a charge Incumbrance, 
having priority to the settlement, although no money has been 
actually raised under it, but not a charge created by, or in exercise of 
any power in, the settl^nent, on which no money has been actually 
raised. The last-mentioned charge is, but the other is not, over- 
reached by the conveyance of the tenant for life under s. 20 (2). 
A substituted security on any other part of the settled land may be 
given under this s. for any charge not overreached ; see also s. 24 (4), 
and S. L. A., 1890, s. 11. 



Leases. 



General 
Poirers and 
Hegnlations. 

Power for 
tenant for life 
to lease for 
ordinary or 
building or 
mining 
piir|ioseB. 



IV. — Leases. 

Oeneral Powers and Begvlations. 

6. A tenant for life may lease the settled land, or any 
part thereof, or any easement, right, or privilege of any 
kind, over or in relation to the same, for any purpose 
whatever, whether involving waste or not, for any term 
not exceeding — 

(i.) In case of a building lease, ninety-nine years : 
(ii.) In case of a mining lease, sixty years : 
(iii.) In case of any other lease, twenty-one years. 

As before stated, '* land *' includes land of any tenure (see n. to s. 2 Tenant for 
(3), p. 238), therefore this s. applies to copyholds and leaseholds as well l'f«-''»* !»owcr 
as freeholds, but by s. 2 (3) this Act applies only to " the estate ^^ ^^^^'^)i' 
or interest which is the subject of the settlement," and does not 
authorize the granting of any lease not warranted by that estate or in- 
terest. A tenant for life of leaseholds therefore cannot grant a lease 
extending beyond the term which is the subject of the settlement, nor 
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SS. 6, 7. 
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owner. 
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possession. 

Surrender of 
underleases 
on renewal 
not required. 



Month. 



Rent. 

Value of 

surrendered 

lease. 



can a copyholder grant a lease not warranted by custom or permitted 
by license. 

On the same principle, though the powers of leasing giyen by this 
8. to a tenant for life are properly larger than the powers giTen to a 
mortgagor by s. 18 of the 0. A., 1881, still as against a mortgagee of 
the fee simple whether prior to the settlement or not» the powers given 
by s. 18 of that Act can alone be exercised. But the mortgagee of the 
tenant for life if not in possession stands in no better position than the 
successors in title, except that as against him no lease at a fine can 
be made, but he is bound by any other lease : s. 50 (3). 

Leases may be made by an equitable as well as the legal tenant for 
life, BO as to create a legal term where the legal estate is the subject of 
the settlement (s. 20), and the rent and the benefit of the ooTenants 
become annexed to and run with the legal reversion (C. A^ 1881, s. 10). 

7. — (1.) Every lease shall be by deed, and be made to 
take effect in possession not later than twelve months 
after its date. 

A lease for a term not exceeding three years may now be by writing 
only : 8. L. A., 1890, s. 7 (ui). 

The efifect of this subs, is that every existing lease must be sur- 
rendered unless it is within one year of expiring. See Be Famdl^ 
33 Ch. D. 599. 

As to what is a lease in possession see n. to C. A., 1881, s. 18, subs. 
6, ante, p. 59, and n. to s. 13, post. 

Under 4 Geo. 2, c. 28, s. 6, when a lease is duly surrendered in order 
to be renewed, it is not necessary to obtain a surrender of xmderieases, 
but the new lease is, without surrender of imderleases, made as valid as 
if the underleases had been surrendered, and the underlessees are placed 
in the same position as regards re-entry, Sec., as if the old lease had 
been kept on foot : and see 8 & 9 Yiot. c. 106, s. 9. 

^ Month *' means calendar month : see n. to C. A., s. 2, p. 17. 

(2.) Eirery lease shall reserve the best rent that can 
reasonably be obtaiaed, regard being had to any fine 
taken, and to any money laid ont or to be laid out for 
the benefit of the settled land, and generally to the cir- 
cumstances of the case. 

" Bent ** includes reservations in kiud as well as money, s. 2 (10) 

(ii.) 

'Ihe value of a surrendered lease may be taken into account in fixing 
the rent of a now lease, s. 13 (5) ; and as to its being unnecessary to 
take into account, on a lease to a tenant of a holding, the value of 
his improvements : see the Agricullural Holdings (England) Act, 1883, 
B. 43. 



THE SETTLED LAND ACT, 18S2. 251 

By S. L. A., 1884, b. 4, a fine paid for a lease under this Act u S. 7. 
capital money unless the contrary is provided. 

Where at the date of the settlement the settled land is subject to a ' 

lease containing a covenant for renewal on a fine, the tenant for life General 
will be entitled to receive the fine for his own use. He is bound to Powers and 
grant the lease independently of this Act, and s. 12 (ii.) enables bim to ^^9^^*^- 
create a l^gal term without the aid of the Court The fine is a casual ^"^^' • 
profit similar to the fines and heriots payable to the lord of a manor 
(^Brigstocht y. Brigstocke^ 8 Ch, D. 357). On the construction of a 
settlement, a tenant for life may be entitled to all fines {Simpson v. 
Bathursty L. R. 5 Ch. App. 193). 

(3.) 'Every lease shall coi^tain a covenant by the lessee 
for payment of the rent, and a condition of re-entry on 
the rent not being paid within a time therein specified 
not exceeding thirty days. 

A lease for three years or lees may be by writing only, with an 
agreement instead of a coYenant by the lessee for payment of rent 
(S. L. A., 1890, s. 7 (iii.) ). 

(4.) A counterpart of every lease shall be executed by 
the lessee and delivered to the tenant for life ; of which 
execution and delivery the execution of the lease by the 
tenant for life shall be sufficient evidence. 

(5.) A statement, contained in a lease or in an indorse- 
ment thereon, signed by the tenant for life, respecting 
any matter of fact or of calculation under this Act in 
relation to the lease, shall, in favour of the lessee and of 
those claiming under him, be sufficient evidence of the 
matter stated. 

A statement of &ct, indorsed on a lease, and signed by the tenant statement of 
for life, that money covenanted in the lease to be laid out by the lessee fact or calcu* 
has been laid out accordingly, and a statement of calculation recited in ^^^^^^ 
a lease that the rent thereby reserved does not exceed one-fifth part of 
the full annual value of the land comprised therein with the buildings 
thereon when completed (see s. 8 (3) (ill) ) are instances of statements 
within the meaning of s. 7 (5). 

As to the power of a tenant for life to contract for leases, see s. 31 Contract to 
(1) (iii.) (2). And as to notice of intended leases, see s. 45 as amended ^^^^' 
by S. L. A., 1884, s. 5 ; and S. L. A., 1890, s. 7 (i.) ; and as to the N°*»<»- 
absence of trustees of the settlement being immaterial in case of leases 
for twenty-one years or less : see the same s. (ii.). 

For facilities given by the Housing of the Working Glasses Act, 53 & 54 Vict, 
1890, s. 74, for leasing settled land for the purposes of that Act, see ^ 70, b. 74. 
last note to s. 3 (i.) of this Act, and ch. vii., it\frcL 
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Leases. 



Building and Mining Leases, 



Building and 8. — (I.) Every building lease shall be made partly in 

Mining Leases, consideration of the lessee, or some person by whose 

respecting^^ direction the lease is granted, or some other person, 

building leases. }iaving erected, or agreeing to erect, bnildings, new or 

additional, or having improved or repaired, or agreeing 

to improve or repair, buildings, or having executed, or 

agreeing to execute, on the land leased, an improvement 

authorized by this Act, for or in connection with building 

purposes. 

(2.) A peppercorn rent or a nominal or other rent less 
than the rent ultimately payable, may be made payable 
for the first five years or any less part of the term. 

(•'{.) Where the land is contracted to be leased in lots, 
the entire amount of rent to be ultimately payable may 
be apportioned among the lots in any manner ; save 
that— 

(i.) The annual rent reserved by any lease shall not 

be less than ten shillings ; and 
(ii.) The total amount of the rents reserved on all 
leases for the time being granted shall not be 
less than the total amount of the rents which, 
in order that the leases may be in conformity 
with this Act, ought to be reserved in respect 
of the whole land for the time being leased ; 
and 
(iii.) The rent reserved by any lease shall not exceed 
one-fifth part of the full annual value of the 
land comprised in that lease with the buildings 
thereon when completed. 

A lease of part, not built upon, of land comprised in a building 
agreement, is not a building lease within this s. : He Sabiti, W. N. 
1885, 197. 

A tenant for life may now grant building leases with an option to 
purchase the fee simple within ten years : see S. L. A., 1889, s. 2. 



Option to 
purchase. 



Hegulationa 
respecting 
mioiug le;ues. 



9.-(l.) In a mining lease 



(i.) The rent may be made to be ascertainable by or to 
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vary according to the acreage worked, or by or ss. 9, 10. 
accordiDg to the quantities of any mineral or leases. 
substance gotten, made merchantable„conyerted9 .jTr~ , 
carried away, or disposed of, in or from tne Mining Leases. 
settled land, or any other land, or by or accord- 
ing to any facilities given in that behalf ; and 

S. L. A., 1890, 8. 8, provides, that the rent may vary with the Rent variable 
price of the minerals. ^^^^ price. 

(ii.) A fixed or minimum rent may be made payable 

with or without power for the lessee, in case the 

rent, according to acreage or quantity, in any 

specified period does not produce an amount 

equal to the fixed or minimum rent, to make 

up the deficiency in any subsequent specified 

period, free of rent other than the fixed or 

minimum rent. 

(2.) A lease may be made partly in consideration of 

the lessee having executed, or his agreeing to execute, 

on the land leased, an improvement authorized by this 

Act, for or in connection with mining purposes. 

10. — (1.) Where it is shewn to the Court with respect Variation of 
to the district in which any settled land is situate, nlining^iease 

either— according to 

circumstances 

(i.) That it is the custom for land therein to be leased of district. 

or granted for building or mining purposes for 

a longer term or on other conditions than the 

term or conditions specified in that behalf in 

this Act, or in perpetuity ; or 

(ii.) That it is difficult to make leases or grants for 

building or mining purposes of land therein, 

except for a longer term or on other conditions 

than the term and conditions specified in that 

behalf in this Act, or except in perpetuity ; 

the Court may, if it thinks fit, authorize generally the 

tenant for life to make from time to time leases or grants 

of or afi*ectiDg the settled land in that district, or parts 

thereof, for any term or in perpetuity, at fee-farm or other 

rents, secured by condition of re-entry, or otherwise, as in 
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SS. 10, 11. 
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Part of mining 
rent to be 
set aside. 



Rent set aside 
is payable to 
the trasteea. 



the order of the Court expressed, or may, if it thinks fit, 
authorize the tenant for life to make any such lease or 
grant in any particular case. 

(2.) Thereupon the tenant for life, and, subject to any 
direction in the order of the Court to the contrary, each 
of his successors in title being a tenant for life, or haying 
the powers of a tenant for life under this Act, may make 
in any case, or in the particular case, a lease or grant of 
or affecting the settled land, or part thereof, in conformity 
with the order. 

This 8. is supplemented, as to grants in fee simple for building 
purposes, by S. L. A., 1890, s. 9, which provides fof a perpetual rent 
or rentcharge reserved on such a grant heing swept into the settlement. 

For form of summons under this s. see Bules under S. L. A., 
Forms III., IV., and V., ir^ra. Chap. VIIL 

A general authority to grant building leases for 200 years, of the 
estate of an in&nt tenant in tail of the age of eighteen years, was refused 
in CecU v. Langdon, 64 L. T. 418. 

11. Under a mining lease, whether the mines or 
minerals leased are already opened or in work or not, 
unless a contrary intention is expressed in the settlement, 
there shall be from time to time set aside, as capital 
money arising under this Act, part of the rent as follows, 
namely, — where the tenant for life is impeachable for 
waste in respect of minerals, three fourth parts of the 
rent, and otherwise one fourth part thereof, and in every 
such case the residue of the rent shall go as rents and 
profits. 

Where under this s. a portion of the rent is to be set aride as capital 
money, the lessee must, it is conceived, pay it to the trustees or into 
Court. This has been the course taken in orders under the S. E. Acts 
of 1866 and 1877, which have usually directed payment to the 
trustees (Seton, 1490, 4th ed.). The trustees should be made parties 
to the lease, and their portion of rent should be made payable to 
them. 

The portion of rent set aside under this^s. is in effect the oonsidera* 
tion paid by the tenant for life for the privilege of granting the lease 
for sixty years. But the Act does not affect any of his common law 
rights, as tenant for life, to open and work mines if he is unimi)each- 
able for waste, and to work open mines if he is impeachable for waste. 
It will probably become the practice to provide expressly against 
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caiiialisiDg any part of a mining rent, thus placing the tenant for SS. 11, 12. 

life in the same position as under a settlement with the usual leasing 

powers* 

The words ** where the tenant for life is impeachable for waste in Buiiding and 
respect of minerals ** do not apply to the case of a tenant for life of fining Leases, 
open mines. A tenant for life may work open mines although impeach- Impeachable 
able for Maste (Clavering v. Cluvering, 2 P. Wms. 388; Viner v. [^ '^e'foV'* 
VaugTum^ 2 Beav. 466), consequently on a lease under the Act of such mi^ni,. 
mines, one-fourth only of the rent is required in any case to be set 
aside. The provision for setting aside is in effect the same as that in 
the S. E. A^ 1877 (40 & 41 Vict c. 18, s. 4 (3) ). 

A tenant for life of the proceeds of sale under a trust for sale and Tenant for life 
entitled to the rents until sale, must set aside three fourth parts of the ^^ proceeds 
mineral rent under a lease of unopened mines : Be Bidge^ HeUard y. ^ ^* 
Moody, 31 Ch. D. 504. 

As to what is " a contrary intention " within the meaning of this s.. Contrary 
see DvJee of Newcastle's Estates, 24 Gh. D. 129. intention. 

For a form of smnmons by a lessee for payment into Court of the 
part of the rents to be set adde under this s., see Rules under S. L. A., 
Form X., in/rd. Chap. VIII. 



Fpeeiat Powers. Special Powers, 

12. — The leasiDg power of a tenant for life extends to Leasing powers 

j.y \' fi ' for special 

the making of— objects. 

(L) A lease for giving effect to a contract entered into 
by any of his predecessors in title for making a 
lease, which, if made "by the predecessor, would 
have been binding on the successors in title ; 
and 

** Predecessors in title " includes all predecessors, those prior to as 
well as those under the settlement. In like manner "successor in 
title" in s. 31 (2) includes a successor subsequent to as well as a 
successor under the settlement. 

As to the effect of a contract of the kind mentioned in this subs, 
made before this Act, see Davis v. Ear/ord, 22 Ch. D. 128. 

See also S. L. A., 1890, s. 6. 

(ii.) A lease for giving effect to a covenant of renewal, 
performance whereof could be enforced against 
the owner for the time being of the settled land ; 
and 

Where a tostator who has contracted to grant a lease dies, having 
devised the property in settlement, or where the land is leased with a 
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SS. 12, 13. ouvenant for renewal, the tenant for life oould not, except under an 
expresB power for the purpose, give the lessee a legal term without 
'^ the aid of the Court, to he ohtained in an action by the lessee for 

Specud Powers, specific performance. In Oust v. Middletan (3 De G. F. & J. 33) an 
Act of Parliament was thought necessary in order to carry into effect 
the contracts of the testator in the case first mentioned. The effect of 
subss. (i.) and (ii.) of this a. is to render an action unnecessary in 
either case. 

And as to the yalidity of covenants for renewal in leases under 
powers, see Oas Light & Coke Co. v. Totose, 35 Ch. D. 519. 

(iii.) A lease for confirming, as far as may be, a previous 
lease, being void or voidable ; but so that every 
lease, as and when confirmed, shall be such a 
lease as might at the date of the original lease 
have been lawfully granted, nnder this Act, or 
otherwise, as the case may require. 

Where a lease was void for some want of compliance with the power, 
and the power required the b<%8t rent to be reserved it was sometimes 
impossible, on account of building or improvements effected by the 
lessee increasing the value, to give him a valid lease on the terms to 
which he was justly entitled. This subs, now enables the proper lease 
to be granted, adopting the principle of the Acts 12 & 13 Vict. c. 26, 
and 13 & 14 Vict. c. 17. 



JSurrcnders. 
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Surrenders, 

13. — (I.) A tenant for life may accept, with or without 
consideration, a surrender of any lease of settled land, 
whether made under this Act or not, in respect of the 
whole land leased, or any part thereof, with or without an 
exception of all or any of the mines and minerals therein, 
or in respect of mines and minerals, or any of them. 

This s. appears to enable an equitable tenant for life having no legal 
reversion to accept a surrender of a term so as to merge it, just as 
s. 6 enables him to grant a lease creating a legal term, though he has 
no legal estate. He acts in each case under the statutory authority 
conferred by this Act ; and the surrender would be legally good so as 
to effect a merger of the term even as against a mortgagee of the equit- 
able life estate, and therefore, it would seem, sufficient to enable the 
gmnt of a new lease in possession. But where the life estate is a legal 
estate, the legal reversion would be in the mortgagee and his consent 
to accept the surrender seems necessary (see n. to C. A., 1881, s. 18, 
ante, p. 59), so that a valid new lease could not be granted under 
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s. 7 (1) unless the mortgagee^ acceptance of the surrender of the previous S. 13. 
lea^e he obtained : but see s. 50, in/rd. 



Money paid to a tenant for life as the consideration for accepting; 



the surrender of a lease belong as a general rule, to him absolutely. Surrender. 
The rule is not expressly altered by this s., but will, it is conceived, Consideration 
still hold good as to all leases, whether made under the i^owera of for surrender, 
the Act or otherwise, and notwithstanding the provisions of s. 53, 
this s. being merely in affirmance of the common law right of a legal 
tenant for life (as to which, se^ Sugden on Powers, 8th Ed. 763 ; Wilson 
V. Setodlf 1 W. Black stone, 617), with an extension to the case of an 
equitahle tenant for lite; but not otherwise altering the position of a 
tenant for life. But it is conceived that where the surrender is one 
which an actual trustee would not be justified in accepting, the tenant 
for Hie could not retain for his own use the sum received (see note to 
s. 53). Thus, if there, were a lease of five acres at £10 rent, and the 
tenant for lil'e should under subs. 2 take a surrender uf one acre, appor- 
tioning £9 as the rent of that acre, an<l leaving £1 only payable in 
n spect of the other four acres, payment being made to him for so doing, 
this would be a clear breach of duty towards the remaindermen, and as 
the ap|)ortionment would be made under a piwer conferre<l by the next 
subs., it can scarcely be doubtt-d that the tenant fur life would be held 
liable as trustee for the sum rtceivid by him, and that it would be 
treated as capital money. 

(2.) On a surrender of a lease in respect of part only of 
the land or mines and minerals leased, the rent may be 
apportioned. 

(3.) On a surrender, the tenant for life may make of 
the land or mines and minerals surrendered, or of any 
part thereof, a new or other lease, or new or other leases 
in lots. 

As to surrender of underleases being unnecessary, see n. to s. 7 (1), 
9uprd, 

(4.) A new or other lease may comprise additional 
land or mines and minerals, and may reserve any appor- 
tioned or other rent. 

(5.) On a surrender, and the making of a new or other 
lease, whether for the same or for auy extended or other 
term, and whether or not subject to the same or to any 
other covenants, provisions or conditions, the value of 
the lessee's interest in the lease surrendered may be 
taken into account in the determination of the amount 
of the rent to be reserved, and of any fine to be taken, 

s 
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SS. 13, 14. 

Leases. - 

Surrenders, 



Copyholda, 



and of the nature of the coyenants, provisions, and con- 
ditions to be inserted in the new or other lease. 

Subs. 5 enables tbe valae of a lease beneficial to the lessee, which 
is surrendered, to be taken into account on the grant of a new lease. 
Under the ordinary power of leasing this could not be done: Sug. Powers, 
787, 8th ed. 

(6.) Every new or other lease shall be in conformity 
with this Act. 

CopyholdB. 



Power to grant 14. — (1.) A tenant for life may grant to a tenant of 
to copyhoidew copyhold or customary land, parcel of a manor comprised 
leasing. in the Settlement, a licence to make any such lease of 

that land, or of a specified part thereof, as the tenant 

for life is by this Act empowered to make of freehold 

land. 

(2.) The licence may fix the annual value whereon 

fines, fees, or other customary payments are to be as* 

sessed, or the amount of those fines, fees, or payments. 
(3.) The licence shall be entered on the court rolls of 

the manor, of which entry a certificate in writing of the 

steward shall be sufiScient evidence. 



Fine on licence, 

whether 

capital. 



Effect of 
licence. 



Act does not 

override 

custom. 



If the licence be granted on a fine, the question whether the fine is 
capital or casual profit must be decided on the same principle as in case 
of a fine on an ordinary lease under this Act (see n. to s. 7 (2) ). If 
the licence is in accordance with the custom, it is not granted under 
this Act and the fine will be casual profit. 

By a licence under this s. it is conceived that the copyholder can 
only grant a lease in all respects the same as a tenant for life could 
grant under this Act. If this wore not so, an onerous lease, at a large 
fine, might be granted, and the succeeding lord would be prejudiced in 
case of forfeiture or escheat. 

Where the lord is restricted by custom from granting licences to 
lease beyond a certain term, as in Banbury v. Litchfield (2 My. & K. 
629), this s. will not enable him any more than a tenant in fee simple 
to override the custom by a mere licence. Notwithstanding the licence, 
a lease by the copyholder for a term longer than that allowed by the 
custom will be a forfeiture capable of being enforced by the next suc- 
ceeding lord. Nor could the tenant for life by joining in the demise 
make a lease contrary to the custom, such lease being in the nature of 
an underlease and not a lease in possession, s. 7 (I). A lord entitled 
in fee simple might by joining with the copyholder grant a lease noH 
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warranted by the custom, but this, it is coDceived, would be a leas^ by SS. 14, 15, 16. 
the lord, and a release of his right by the copyholder, so that the reversion 

would be in the lord and not in the copyholder. 

Copyholds. 

V. — Sales, Leases and otheb Dispositions. sales, leases, 

AND OTHER 

Manmn and Park. Dispositions. 

15. Notwithstanding anything in this Aot, the pin- ^^^p^k! 
cipal mansion-house on any settled land, and the demesnes Restriction as 
thereof, and other lands usually occupied therewith, shall Jo»»«'««*<^- 
not he sold or leased by the tenant for life, mthout the ^c 
consent of the trustees of the settlement, or an order of 

the Court, 

This s. is repealed, and, with some variation, re-enacted, by S. L. A., 
1890, s. 10. 

Streets and open Spaces. streets and 

open Sptces. 

16. On or in connection with a sale or grant for build- Dedication for 
ing purposes, or a building lease, the tenant for life, for streets, open 
the general benefit of the residents on the settled land, 

or on any part thereof, — 

(i.) May cause or require any parts of the settled land 
to be appropriated and laid out for streets, roads, 
paths, squares, gardens, or other open spaces, 
for the use gratuitously or on payment, of the 
public or of individuals, with sewers, drains, 
watercourses, fencing, paving, or other works 
necessary or proper in connection therewith; 
and 
(ii.) May provide that the parts so appropriated shall 
be conveyed to or vested in the trustees of the 
settlement, or other trustees, or any company 
or public body, on trust or subject to provisions 
for securing the continued appropriation thereof 
to the purposes aforesaid, and the continued 
repair or maintenance of streets and other places 
and works aforesaid, with or without provision 
for appointment of new trustees when required ; 
and 

s 2 
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S. 16. 

Salxb, Leases 
and other 

DlSFOSmONB. 



Streett and 
Open Spaoe$. 



Dedication to 
the pnblic 



Different from 
conreysnoe. 



Conrejance to 
giye effect to 
this 8. 

Cost of works 
under this s. 



(iii.) May execute any general or other deed necessary 
or proper for giving effect to the provisions of 
this section (which deed may be enrolled in 
the Central Office of the Supreme Court of 
Judicature), and thereby declare the mode, 
terms, and conditions of the appropriation, and 
the manner in which and the persons by whom 
the benefit thereof is to be enjoyed, and the 
nature and extent of the privileges and con- 
veniences granted. 

Dedication to the public is a term generally applied to the act of 
throwing roads o^ien to the use of the public, but without the aid of 
this B. an effectual dedication could onlf be made by an owner of the 
fee simple. A dedication by a leaseholder or tenant for life in right of 
his estate does not bind the reversioner or remainderman: Wood ▼. 
FeoZ, 5 B. & Aid. 454 ; Earper v. Charlesworth, 4 Bam. & C. 591. 
This 8. enables a tenant for life to bind those in remainder. 

A conveyance of land to trustees on trust for public puiposes is not 
strictly a dedication to the public ; it is the creation of a trust for 
charitable purposes (all public purposes being charitable purposes, see 
1 Jarm. "Wills, 208, 4th ed.), and the deed of conveyance must be en- 
rolled and otherwise perfected according to the provisions of the 
Charitable Uses Act, 1888 (51 & 52 Vict. c. 42). A conveyance to tf 
local authority or corporation can only be made where they are em- 
powered by statute to acquire the land. They then acquire it as their 
own property and not as trustees, and the Act last mentioned does not 
apply. On a simple dedication to the public the freehold in the soil 
still remains in the person making the dedication (^. v. Pratt, 24 L. J. 
(M.C.) 113), unless by any statute it becomes transferred to a local 
authority, see Public Health Act, 1875, s. 149 ; Coverdale v. Charlton^ 
4 Q. B. D. 104 ; Metropolis Local Management Act, 1855, s. 96 ; BoUs 
V. Vestry of St. Oeorge, Southiuark, 14 Ch. D. 785 ; Local Ghovemment 
Act, 1888 ; Curtis v. Kesteven County Council, 45 Ch. D. 604. It is 
not necessary that a deed effecting a simple dedication to the public 
should be perfected as required by the Charitable Uses Act ; it operates 
merely as evidence of the transaction, and not as a conveyance. 

Sect. 55 (2) gives a general power to the tenant for life under which 
he may make any conveyance necessary for giving effect to the pro- 
visions of this s. 

Expenses incurred in executing works under this s. may be raised 
by sale or mortgage under s. 21 of the S. E. A., 1877, or they may be 
paid for out of any money being or representing capital money under 
this Act : see ss. 21 (x.), 25 (xvii.), 32, and 33. 
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SS. 17, 18. 

SwS<Me and Minerals apart. salbm^abbb, 

17. — (1.) A sale, exchange, partition, or mining lease, DBrofflmoNs. 

may be made either of land, with or without an exception 

or reseryation of all or any of the mines and minerals MiMrdU 
therein, or of any mines and minerals, and in any such ^P^*- 
case with or without a grant or reservation of powers of d^Slngwith 
working, wayleaves or rights of way, rights of water and Burface and 

J • J .1 . • vx J ^ : minerals, with 

drainage, and other powers, easements, rights, and pnyi- ^^ without 
leges for or incident to or connected with mining pur- wayieaTei, 
poses, in relation to the settled land, or any part thereof, 
or any other land. 

(2.) An exchange or partition may be made subject to 
and in consideration of the reservation of an undivided 
share in mines or minerals. 

See also S. L. A., 1890, s. 5. 

Under a power in a Bettlement easements ooold not formerly be Grant of 
granted as they could not be raised by way of use. This difficulty has «»««menU. 
been removed by the G. A., 1881, s. 62 ; but no question of the kind 
can arise under this Act, which gives a common law power to convey 
the fee independently of the Statute of Uses. 

This 8. effects the same object as the Confirmation of Sales Act of 
1862 (25 & 26 Vict. c. 108), but without any necessity for obtaining 
the previous sanction of the Chancery Division. 

Trustees may under this s. during a minority sell surface apart from Consent to sale 
minerals, though this is not authorized by the power of sale in the ^1 trustees not 
settlement, and the sale being \mder the statutory power the consent of '**^®""'y* 
guardians to a sale, required by the settlement power, is not necessary : 
Luke of Neufcastya Estates, 24 Ch. D. 129. 

Mortgage. Mortgage. 

18. Where money is required for enfranchisement or Mortgage for 
for equality of exchange or partition, the tenant for life money^&c 
may raise the same on mortgage of the settled land, or 
of any part thereof, by conveyance of the fee simple, 
or other estate or interest the subject of the settlement, 
or by creation of a term of years in the settled land, or 
otherwise, and the money raised shall be capital money 
arising under this Act. 

The money raised by mortgage under this s. being capital money 
must be paid cither to the trustees or into Court (s. 22). The receipt 
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SS. 18, 19, 20. of the trustees is a complete discharge, and the person making the 

^^^^^^^^ J ^ \ ^ % £* • * • A • J • * • A. 1_ 



Sales, Leases 

and other 

DisposrriOKs. 



Mortgage. 



advance is absolved from seeing that it is necessary to raise the 
money (s. 40), or that the requirements of the Act are complied vrith 
(s. 54). 

For a form of summons for payment into Court by a mortgagee under 
this 8., see Rules under S. L. A., 1882, Form XI., Chap. YIIL, in/roL 

See also, as to mortgMjres, S. L. A., 1890, s. 11. 



Undivided 
Share. 

Concurrence in 
exercise of 
powers as to 
undivided 
share. 



Sale to co- 
owner. 

Conveyance. 

Completion of 
sale, lease, &c., 
by conveyance. 



Undivided Share. 

19. Where the settled land comprises an undivided 
share in land, or, under the settlement, the settled land 
has come to be held in undivided shares, the tenant for 
life of an undivided share may join or concur, in any 
manner and to any extent necessary or proper for any 
purpose of this Act, with any person entitled to or having 
power or right of disposition of or over another undivided 
share. 

See, on this s.. Be Colhnge's 8. E., 36 Ch. D. 516. 

And, as to duties of a fiduciary vendor concurring with owners of 
other projierty : Re Cooper <fe AUen^ 4 Ch. D. 802. 

It seems that a sale may be made under the Act to a co-owner : Re 
Oaitskell, 40 Ch. D. 416. 

Conveyance. 

20. — (1.) On a sale, exchauge, partition, lease, mort- 
gage, or charge, the tenant for life may, as regards land 
sold, given in exchange, ur on partition, leased, mort- 
gaged, or charged, or intended so to be, including copy- 
hold or customary or leasehold land veste i in trustees, or 
as regards easements or other rights or privileges sold or 
leased, or intended so to be, couvey or create the same 
by deed, for the estate or interest the subject of the 
settlement, or for any less estate or interest, to the uses 
and in the manner requisite for giving effect to the sale, 
exchange, partition, lease, mortgage, or charge. 

(2.) Such a deed, to the extent and in the manner to 
and in which it is expressed or intended to operate and 
can operate under this Act, is effectual to pass the land 
c*.onveyed, or the easements, rights, or privileges created, 
discharged from all the limitations, powers, and provi- 
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AND OTHEB 
DUPOBITIOIIB. 

Conveyance, 



eions of the settlement, and from all estates, interests, s. 20. 
and charges subsisting or to arise thereunder, but subject salm,Leabbb, 
to and with the exception of — 

(i.) All estates, interests, and charges having priority 

to the settlement ; and 
(ii.) All such other, if any, estates, interests, and 
charges as have been conveyed or created for 
securing money actually raised at the date of 
the deed ; and 
(iii.) All leases and grants at fee-farm rents or other- 
wise, and all grants of easements, rights of 
common, or other rights or privileges granted 
or made for value in money or money's worth, 
or agreed so to be, before the date of the deed, 
by the tenant for life, or by any of his pre-« 
decessors in title, or by any trustees for him 
or them, under the settlement, or under any 
statutory power, or being otherwise binding on 
the successors in title of the tenant for life. 
(3.) In case of a deed relating to copyhold or customary 
land it is sufficient that the deed be entered on the court 
rolls of the manor, and the steward is hereby required on 
production to him of the deed to make the proper entry ; 
and on that production, and on payment of customary 
fines, fees, and other dues or payments, any person whose 
title under the deed requires to be perfected by admit- 
tance shall be admitted accordingly ; but if the steward 
so requires, there shall also be produced to him so much 
of the settlement as may be necessary to shew the title 
of the person executing the deed ; and the same may, 
if the steward thinks fit, be also entered on the court 
rolls. 



The reference in this s. to *' easements or other rights or privileges Easements, 
sold or leased," applies only to cases where they are conferred apart "g^t«> and 
from the land, and created de novo on a sale or lease (see note to ^'*^^ ^^^' 
8. 3 (iii.) and s. 17). 

This 8. confers on the tenant for life a power, generally called a Corr ranee, 
common law authority, as the exercise of it enables him to transfer the 
common law seisin (Sugden on Powers, 45, 8th ed.) ; but it is more 
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S.20. 

Sales, Leases, 

and other 

Dispositions. 

Conveyance, 



How conyej- 
ance operates. 



Lease. 

Rent, &c., 
annexed to 
reversion. 



Estate of 
trustees. 



Enrolment of 

copyhold 

aasurance. 



properly a statutory power. The land passes not as uuder ordluary 
settlement-H by revocation and Appointment of uses, but by conveyance 
of the etitate itself in the land, in the same way as when a testator 
authorizes his executors to sell his lands without making any devise to 
them.' The u>ual mode of exercising such a power in a will is by bar- 
gain and sale at common law (t.e. not a bargain and sale passing the 
use merely and requiring enrolment under 27 Hen. 8, c. 16). 

The conveyance under this s. passes the common law estate in the case 
of freeholds and leaseholds, and the right to admission in the case of 
copyholds, and that whether the person conveying has a legal or equit- 
able estate, and on the estate so passed in case of freeholds uses may be 
declared. Also, in case of copyholds admittance may be had without 
any surrender, and the conveyance divests any legal estate vested in 
trustees under the settlement On the ^rant of a lease the term created 
is a le^al term, and the C. A., 1881, ss. 10, 11, annexes the rent and 
covenants in every case to the legal reversion, notwithstanding that the 
lessor has no legal estate. But this Act only operates on the estate, 
which is the subject of the setflement, and the legal estate passes only 
wiiere it passed under, or has been otherwise conveyed to the uses of, 
the settlement, and has not been subsequently disposed of to secure 
money actually raised. If there be a mortgage in fee outstanding 
prior to the settlement, or made since under a power, the legal ec^tate 
conferred by the mortgage will not be overreached or defeated by a 
conveyance under this Act, but where a lease can be granted binding 
on the mortgagee under the C. A., 1881, s. 18, a legal term will be 
created. 

It lollows that where leaseholds or copyholds are vested in trustees on 
trusts corresponding to uses declared of land conveyed in fee simple, or 
where the legal estate in freeholds is vested in the trustees, they will 
not be neci ssary parties to convey ; the conveyance by the tenant for 
life alone divests the estate of the trustees. But it is conceived that 
the legal estate in order to pass by the tenant for life's conveyance must 
in some way be expressly made subject to the settlement For instance, 
if an equity of redemption subject to a mortgage be settled, the mere 
payment of the mortgage money would not enable the tenant for life to 
convey the legal estate vested in the mortgagee. If however the settle- 
ment be by way of trust and not in such] a form as would create legal' 
limitations, then after a re-conveyance to the proper trustees, such re- 
conveyance being part of the settlement, the tenant for life could convry 
the legal estate though not actually derived through the settlement 
itself. It is conceived that the re-conveyHUce must be in the proper 
form and to the proper trustees. If the legal estate is made to vest in 
the trustees when it ought to be conveyed to uses, it seems doubtlul 
whether the conveyance of the tenant for life would pass it 

As regards copyholds (subs. 3), the steward will enter on the rolls 
the settlement in the same manner as a will giving executors or 
trustees power to sell would be entered, and he will also enter the deed 
of conveyance. The rolls will thus be complete as regards the title. 
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Where a testator who has not heen admitted devises his copyhold on S. 20, 
trust, and the tenant for life sells before the trustees are admitted, the SALM^TEAsra. 
lord is not entitled to a fine an on the admission of the trustees as well j^^d other 
as a fine on the admission of the purchaser : Be Naylor and Spendlay Dispositions. 

34 Ch. D. 217 (dissentiente, Fry, L. J.) The will and the Act taken 

together operate as if the will had given the tenant for life express 
power to sell, in which case only one fine would be payable. This h^^j^q^. 
Stfttms to answer the difficulty felt by Fry, L.J., the testator having 
died in 1885. 

A conveyance under this s. will be similar in its overreaching effect What estates 
to a revocation of iises and re-appointment under a power m a settle- o^«"«»ched. 
ment. It follows that a purchaser is not concerned with the payment Succewiou 
of succession duty payable under the settlement : Be Warner's S, ^., ^ ^' 
17 Ch. D. 711. Such a conveyance overreaches a sale by the remainder- 
man, though made before the Act ( Wheelwright Walker, 23 Ch. D. 
752) ; and the same principle applies tu a mortgage by a remainderman ; 
the assicrnee of a remainderman has no higher rights than the re- Aasignee of 
mainderman himself, but an assignee of the tenant for life who is wn«»*n<*wm»a» 
exercitdng the power cannot • be affected without his consent : see Assignee of 
8. 60 (3) (4). *«o*o* ^or Ufe. 

Family charges created by, or under powers in, the settlement, where Family 
not dealt with for securing money actually raised (see subs. 2 (ii.)), changes, 
will be displaced. Thus where there is a term for raising portions but 
no money has been raised, the term will be defeated in land sold or 
given in exchange or on partition, and the charge in the case of sale 
will be transferred to the proceeds of sale, and in the case of exchange 
or partition, it will be transferred to the land taken on exchange or 
partition, but if the term has beeu mortgaged the mortgagee must con- 
cur to release, in order to give a complete title. Where a child is 
merely entitled to his portion on which no money has been raised, an 
assignee from him is in the same position as the child (and see, as to 
the bearing of this clause on the case of a mortgage, by a tenant for 
life, of his life estate : Be SeMghfs 8. E., 33 Ch. D. 429, 438 ; Cardi- 
ffon V. CurzonnHoive, 40 Ch. D. 338, 341-2). llie rights of U-ssees are 
preserved by subs. 2 (iii.). In framing a re-settlement by tenant for 
life and tenant in tail, where there is a charge of jointure or portions 
under the subsisting settlement, the estate for life under that settle- 
ment should be preserved or restored, and then the powers in the 
settlement will continue (see Farwell on Powers, p. 18 ; Be Wrighfs 
Trustees & MarshdUy 28 Ch. D. 93). A sale under the statutory power 
conferred by a new estate for life under the re-settlement would not 
overreach the previously existing jointure or portions. 

Any possible conflict between a conveyance by the tenant for life Power of 
and a conveyance by the trustees is prevented by the latter part of *^^^**V, 
8. 56 (2), which precludes trustees from exercising powers similar to 
those given by the Act unless the tenant for life consents. 

Where the estate of the tenant for life is equitable merely, and his Title deeds 

trustees hold the deeds (but see Be Burnabys S. E,, 42 Ch. D. 621, for held by 

trustees. 
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and other 
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Conveyance, 

Enfranchue- 
ment. 



a decision giving him the custody on terms), it may be a question 
wliether trustees for purposes of the Settled Land Acts are or are not 
bound, on a sale by him, to give an acknowledgment of the purchaser's 
right to production. 

Enfranchisement is included in this s., see note to s. 3 (ii.). 

In addition to the special powers given by this s. a general power is 
given by s. 56 (2) for completing sales, &c., under this Act. 

As to power for tenant for life to convey, so as to carry out a prede- 
cessor's contract, see S. L. A., 1890, s. 6; and for trustees to do so, on 
sale, &c., to tenant for life himself', s. 12 of thac Act. 



Investment 

OR other 

Application 

OP Capftal 

Trust Monet. 

Capital money 
under Act ; 
investment, 
&c., by 
trustees or 
Court. 



Mortgagee 
may be paid. 



VI. — Investment ob otheb Application op Capital 

Tbust Monet. 

21. Capital money arising under this Act, subject to 
payment of claims properly payable thereout, and to 
application thereof for any special authorized object for 
which the same was raised, shall, when received, be in- 
vested or otherwise applied wholly in one or partly in 
one and partly in another or. others, of the following 
modes (namely) : 

The words " subject to payment of claims," &c., enable the pur- 
chase-money to be applied in discharge of what is due to a mortgagee 
who concurs in conveying. 

The Court cannot create a charge under this s. on capital money 
which has not been received : Bound v. Turner^ W. N. 1889, 38 ; and 
see He Jackson, 21 Ch. D. 786 ; Conway v. Fentmiy 40 Ch, D. 512. 

(i.) In investment on Government securities or on other 
securities on which the trustees of the settlement 
are by the settlement or by law authorized to 
invest trust money of the settlement, or on the 
security of the bonds, mortgages, or debentures, 
or in the purchase of the debenture stock, of 
any railway company in Great Britain or Ire- 
land incorporated by special Act of Parliament, 
and haying for ten years next before the date 
of investment paid a dividend on its ordinary 
stock or shares, with power to vary the invest- 
ment into or for any other such securities. 

See, as to the securities on which trustees are by law authorized to 
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iovest trust money : I'rust InvestmeDt Act, 1889, Btiprdf Part IIL, S. 21. 

Ch. IL ; and Part III., Ch. IIL . 

Where money or investments are held upon trust to purchase land ^^ other 

to be settled, the trustees may invest in accordance with this subs : Applicatiox 

Mackemie'a TrusU, 23 Ch. I). 760; Be Tennant, 40 Ch. D. 694; Be opCAPrrAL 

Mundy'8 8. E,, 1891, 1 Ch. 399. An investment in debentures issued Trust Money. 

by a local authority under s. 27 of the Local Loans Act, 1876 (38 & 39 interim in- 

Vict, c. 83) was disallowed in Be Maherly, Maherly v. Maherly, 33 vestment of 

Ch. D. 455 ; but see now Trust Investment Act, 1889, «. 3 (m). "P?®3^,^ ^* 

^ '^ laid out m 

land. 

(ii.) In discharge, purchase, or redemption of incum- 
brances affecting the inheritance of the settled 
land, or other the whole estate the subject of 
the settlement, or of land-tax, rentcharge in 
lieu of tithe, Crown rent, chief rent, or quit 
rent, charged on or payable out of the settled 
land : 

This subs, includes a mortgage for a long term, which is one mode 
of mortgaging the fee simple, and " affects the inheritance " {Re FreweUf 
Freioen v. James^ 38 Ch. D. 383, and see remarks of Chitty, J., in Re 
EsdaUe^ 54 L. T. 637, 640), also a mortgage of leaseholds by sub- 
demise, which is the usual mode of mortgaging leaseholds, and 
'* affects the whole estate the subject of the settlement.'* An incum- Incambrance. 
brance on the estate of the tenant for life is excluded, and so is a ter- 
minable charge, as a jointure rentcharge. S. 63 is alone sufficient 
to prevent a tenant for life paying off a charge of any such kind out of 
capital. 

Terminable improvement rentcharges created under the Land Im- Improvement 
provement Act, 1864, or similar Acts, were not incumbrances payable rentcharge. 
under this subs, out of capital money {Re Knatchhull, 27 Ch. D. 349, 
29 tb. 688), but they are now made so payable by the S. L. A. Amend- 
ment Act, 1887, in/rd,. A charge under the Agricultural Holdings Agricultaral 
(England) Act, 1883 (46 & 47 Vict. c. 61), s. 29, made in respect of HoldingB Act 
any improvement thereby authorized is an incumbrance within this *^"*'8®* 
subs. Also an annual sum issuing out of Tithes for a long term : Re Anntial sum 
Esdaile, Eedaile v. EsdaiUy 54 L. T. 637, W. N. 1886, 47. But a out of tithee. 
terminable charge, imixjsed, in lieu of tithe rentcharge, on land in 
Ireland, is not : Re LeinMer's Estate, 23 L. H. Ir. 152. 

Incumbrance in this subs, means an incumbrance affecting the land 
sold, or any other land which is the subject of the settlement : Re 
C/iaytar, 25 Ch. D. 651 ; Re Lord Stam/orcTs S. E.j 43 Ch. D. 84, 
94-6. 

(iii.) In payment for any improvement authorized by 
this Act : 
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S. 21. See 8. 26 ; S. L. A., 1887 ; S. L. A., 1890, b. 13 ; Housing of the 

Investment ^^^'"^'^^g Claaaea Act, 1890, s. 74 (1) (6) infra, Ch. VIL 

OR OTHEB -^^*^ ^® ^^ Loughton Estate, 30 Ch. D. 102 ; Be Venour's 8. /?., 

Application 2 Cb. D. 522. 
OF Capital 

Trust Money. ^[^^^ jj^ payment for equality of exchange or partition 

of settled land : 

(y.) In purchase of the seignory of any part of the 
settled land, being freehold land, or in purchase 
of the fee simple of any part of the settled land, 
being copyhold or customary land : 

(vi.) In purchase of the reversion or freehold in fee of 
any part of the settled land, being leasehold 
land held for years, or life, or years determinable 
on life : 

It has been suggested as a consequence that, on a purchase under this 
subs., the leanehold interest must vest in the first tenant in tail who 
attain" twenty-one, while the reversion in fee devolves on the issue in 
tail o next remainderman. But the ordinary trust declared of settled 
leaseaolds is such as will correspond with the uses of the freeholds as 
nearly as the different tenure and rules of law will allow. The best 
mode of complying with this trust is to surrender the term, not to keep 
it on foot. Further, this trust may properly be treated as making the 
term attendant on the inheritance of an immediate reversion when 
purchased, thereby causing the term to cease. 

(yii.) In purchase of land in fee simple, or of copyhold 
or customary land, or of leasehold land held 
for sixty years or more unexpired at the time 
of purchase, subject or not to any exception or 
reservation of or in respect of mines or minerals 
therein, or of or in respect of rights or powers 
relative to the working of mines or minerals 
therein, or in other land : 

(viii.) In purchase, either in fee simple, or for a term 
of sixty years or more, of mines and minerals 
convenient to be held or worked with the settled 
land, or of any easement, right, or privilege 
convenient to be held with the settled land for 
mining or other purposes: 

Purchases are made by the direction of the tenant for life, if any 
com|)etent to act. He is the i)crson to contract, and s. 42 frees the 
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trustees from any liability for adopting his contract. They are not S. 21. 

bound to inquire as to the propriety of the purchase or answerable for , 
the title, nor for the conveyance if it purports to convey the land in a ^^ other 

proper manner. Application 

Subss. vii. and viii. do not apply to capital money arising under ^^ Capital 

settlement by conveyance on trust for sale unless the application is TrustMonbt. 
authorized by the settlement : see s. 63 (2) (ii.). 

(ix.) In payment to any person becoming absolutely 
entitled or empowered to give an absolute dis- 
charge : 

Under this s. money paid into Court may be paid out to trustees for Payment oat 
the purpose of being invested or applied : see S. L. A., 1890, s. 14, of Court to 
which meets the decision in Cookes v. Cookes, 34 Ch. D. 498. They *">»*««^ 
are (s. 40) *' persons empowered to give an absolute discharge '^ within 
ss. 21 (ix.), 40. This principle has been acted on in the case of money 
in Court under the Lands Clauses Act (HobaorCs Trusts, 7 Ch. D. 708; 
Be Evans, 14 ib. 511 ; Be Oooch, 3 tb. 742 ; Ex parte Bowman, W. N. 
1888, 179), which only authorizes payment to a person absolutely 
entitled, and does not contain the worda '* empowered to give an abso- 
lute discharge." The authority of ^e Hobson^s Trusts was doubted in 
Be Smith (40 Ch. D. 386), but it was considered clear that the pay- 
ment out could be made under this Act (presumably under subs. ix. 
of this s. or s. 32 or both taken together), but it is a discretionary 
power, and in the particular case the Court declined to order payment 
on the ground of certain persons not being properly represented. 

Payment will be made to persons having a joint power of appoint- PiRyment to 
ment without requiring them to make an appointment : Be Winstanley, P«"on» having 
64 L. T. 840 ; W. N. 1886, 92. S^^lnt? 

And, as to payment to tenant for life and remainderman, jointly, see 
Anson v. Potter, 13 Ch. D. 141. 

Trustees may be appointed abroad to receive money required to be Sending money 
sent there : Be Lloyd, Edwards v. Lloyd, 54 L. T. 643 ; W. N. 1886, a^'o^d. 
37 ; but see Be J^Yeeman's Settlement Trusts, 37 Ch. D. 148. 

Application for payment of a sum not exceeding £1000 should be by Small siimB. 
summons in Chambers : R. S. C. 1883, Or. LY., r. 2 (2). But see Be 
Bethlehem and Bridewell Hospitals, 30 Ch. D. 541. 

For orders under this Act directing payment out to trustees of 
money paid in on a compulsory purchase, see Wrights Trusts, 24 
Ch. D. 662; Earrop's Trusts, ib. 717; Duke of ButlancTs SetOement^ 
W. N. 1883, 140 ; Be Bathmines Drainage Act, 15 L. R. Jr. 576. 

(x.) In payment of costs^ charges, and expenses of or 
incidental to the exercise of any of the powers, 
or the execution of any of the proyisions of 
this Act : 



270 



THE SETTLED LAND ACT, 1882. 



SS. 21, 22. 
Investment 

OR OTHER 

Application 

OP Capital 

Trust Monet. 

Costs of sale. 

Tenant for 
1ife*s charges. 

Abortive sale. 



Direction of 
tenant for 
life as to 
inyestment. 



Regalations 
respecting 
investment, 
devolation, 
and income of 
securities, &c. 



Payment ont 
to trustees 
of money 
paid in. 



As to what costs may be paid under this subs., see Be Beck, 24 
Ch. D. 608 ; Be LleweUin, LUwdlin v. Uewdlin, 37 Ch. D. 317 ; Be 
Budd, W. N. 1887, 261 ; and what may not. Be Budd, ubi sup. ; 
Cardigan v. Curzon-Howe^ 40 Ch. D. 338 ; S. 0. on appeal, 41 Ch. D. 
375 (costs of tenant for life's incumbrancers) ; Be Eyton, W. N. 1888, 
254 ; Be Ixyrd Stamford's S. E., 43 Ch. D. 84, 89, 90. Costs of an 
abortive sale were allowed in Be Smithes S. E., 1891, 3 Ch. 65 ; and 
see Be LleweUin, ubi supra, where the sale for which the costs were 
incurred, was nqt e£fected. Costs on the higher scale were allowed in 
Be Chaytor, 25 Ch. D. 651, 655. As to the costs of proceedings for 
the recovery or protection of settled land, see s. 36. 

(xi.) In any other mode in which money produced by 
the exercise of a power of sale in the settlement 
is applicable thereunder. 

Every investment, or other application of capital money, mast be 
made by the direction of the tenant for life, if any competent to act, 
(s. 22 (2) (3)), and investments cannot be varied without his consent 
(ih, (4)), and his assignee (if any) must a' so consent, s. 50 (3) (4). 
The sale of settled land can no longer be taken in any case to be for 
the purpose only of investment of the proceeds in the purchase of 
other land to be settled to the same uses. (See Morilock v. BuUer^ 
10 Ves. 309.) 

As to applying proceeds of sale under a ]K)\ver of sale in building, see 
Vine V. Baleighj 1891, 2 Ch. 13, and cases there cited. 

22. — (1.) Capital money arising under this Act shall 
in order to its being invested or applied as aforesaid, be 
paid either to the trustees of the settlement or into 
Court, at the option of the tenant for life, and shall be 
invested or applied by the trustees, or under the direction 
of the Court, as the case may be, accordingly. 

It was decided (Cookes v. Cookes, 34 Ch. D. 498), that a tenant for 
life consenting to the payment of capital money into Court had exer- 
cised the option given by tins subs., and that tne money must remain 
there and be invested and applied by the Court. But see now S. L. A., 
1890, s. 14. 

There must be trustees of the settlement in existence: else the 
option for pa\ ment into Court cannot be exercised : Hat ten v. Busselly 
38 Ch. D. 334, 345. 

In Cardigan v. Curzon-Uowe, 30 Ch. D. f 31, money was paid into 
Court to the credit of an action for execution of the trusts of a settle- 
ment. 



(2.) The investment or other application by the trustees 
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shall be made according to the direction of the tenant for s. 22. 
life, and in default thereof, according to the discretion of iKwrMsirr 
the trustees, but in the last-mentioned case subject to or other 
any consent required o^dlrectlon given by the settlement of Capital 
with respect to the investment or other application by Tr ott Mo ney. 
the trustees of trust money of the settlement ; and any 
investment shall be in the names or under the control of 
the trustees. 

(3.) The investment or other application under the 
direction of the Court shall be made on the application 
of the tenant for life, or of the trustees. 

(4.) Any investment or other application shall not 
during the life of the tenant for life be altered without 
his consent. 

As to the res^ard to be paid, by the trustees or by the Court, to the 
directions of the tenant for life, for purposes of subss. 2, 3, and 4: 
see Clarke v. lliomion, 35 Ch. D. 307. 

(5.) Capital money arising under this Act while re- 
maining uninvested or unapplied, and securities on which 
an investment of any such capital money is made, shall 
for all purposes of disposition, transmission, and devolu- 
tion, be considered as land, and the same shall be held 
for and go to the same persons successively in the same 
manner and for and on the same estates, interests, and 
trusts, as the land where^rpm the money arises would, if 
not disposed of, have been held and have gone under the 
settlement. 

This subs, is a statutory direction that capital money arising under Whether 

the Act shall devolve as land, but there are no express words operating capital money 

to create the ordinary equitable conversion into land by directing the " «<l"^»oly 

'^ o converted, 

money to be laid out in the purchase of land to be settled. The land 

having been sold, the proceeds necessarily, by Ofieratiun of the general 

principle of equity, become liable to be re-invested in land of the same 

kind to be settled in like manner as the land sold, and this sub-*, is 

merely supplementary to that general principle. If, for instance, the 

land sold were leasehold, the proceeds continue liable to vest in the first 

tenant in tail who attains twenty-one, unless and until invested in the 

purchase of fee simple land, by which the line of devolution would be 

changed. This view is in accordance with the case of Be Duke of 

Marlboroughf 2>. of Marlborough v. Marjortbanks (82 Ch. D. 11, 13) 

in which it was held that the proceeds of the sale of heir-looms, not- Proceeds of 

heir-looms. 
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Investment 

OR OTHER 

Application 
OP Capital 

TBUffT MOKET 



SS. 22, 23, 24. withstanding s. 37 (2), retained their original quality and were personal 
estate until invested in land. The point U of importance in framing 
settlements of money t<.) be invested in land. If a direction that the 
money shall *' be held and applied as capital money arising under the 
Settled Land Act from the settled land," does not operate as an equit- 
able Gonverwon into land, then it merely makes the money dev<ilve as 
land as nearly as the law permits, and the money will vest absolutely 
in the first tenant in tail unless a clause is a«lded expressly dirtciing an 
investment in the purchase of land. By statute only, but nut by trust 
or contract, money may be made to devolve as land though not equit- 
ably converte<i. If there is an equitable nonversion the money is in 
equity entailed land^ and the absolute interest can only be acquired by 
a bar of the entail. 

(6.) The income of those securities shall be paid or 
applied as the income of that land, if not disposed of, 
would have been payable or applicable under the settle- 
ment. 

(7.) Those securities may be conyerted into money, 
which shall be capital money arising under this Act. 

The capital money to be inve^^ted or applied under this s. is the 
residue (if any) afttr payment of claims properly payable thereout 
under s. 21. 

The consent of the assignee of the tenant for life is necessary to the 
investment or application : see & 60 (3). 

As to capital money arising from sale of a lease or other estate or 
interest less than the fee simple, or of a reversion, see s. 34. 

See form of summons for payment into Court under this s., S. L. A. 
Rules, Forms IX.-XI., Chap. VIII., infra. 



Inveatment 
in land in 
England. 



Settlement 
of land 
purchased, 
taken in 
exchange,'_&c. 



23. Capital money arising under this Act from settled 
land in England shall not be applied in the purchase of 
land out of England, unless the settlement expressly 
authorizes the same. 

England includes Wales and Berwick-on-Tweed in Acts of Parlia- 
ment (20 Geo. 2, c. 42, s. 3), but not in deeds or other documents. 

24. — (1.) Land acquired by purchase or in exchange, 
or on partition, shall be made subject to the settlement 
in manner directed in this section. 

(2) Freehold land shall be conveyed to the uses, on 
the trusts, and subject to the powers and proyisions which, 
under the settlement, or by reason of the exercise of any 
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power of charging therein contained, are subsisting with s. 24. 

respect to the settled land, or as near thereto as circum- iNvrarMENT 

stances permit, but not so as to increase or multiply or other 

charges or powers of charging. op Capital 

Trust Money. 
See, on this subs., Be Lord Stam/orcTs 8. E., 43 Ch. D. 84, 93. 

Where the money arises from an estate inalienably entailed (see Estateo not 
B. 58 (1) (i.)), or from an estate where the tenant in tail in remainder cAP*hle of 
has barred his estate tail and converted it into a base fee, there seems geulement 
no doubt that this subs, gives a statutory authority to create the corre- 
sponding inalienable esttte tail or base fee in land purchased with the 
proceeds of sale. The same point arises uader the Lands Clauses Cou- 
solldation Act, 1845, s. 69. 

(3.) Copyhold, customary, or leasehold land shall be 
conveyed to and vested in the trustees of the settlement 
on trusts and subject to powers and provisions correspond- 
ing, as nearly as the law and circumstances permit, with 
the uses, trusts, powers, and provisions to, on, and subject 
to which freehold land is to be conveyed as aforesaid ; so 
nevertheless that the beneficial interest in land held by 
lease for years shall not vest absolutely in a person who 
is by the settlement made by purchase tenant in tail, or 
in tail male, or in tail female, and who dies under the 
age of twenty-one years, but shall, on the death of that 
person under that age, go as freehold land conveyed as 
aforesaid would go. 

The last words of this subs, are the usual words in the common 
form, but were not contained in the corresponding clause in Lord 
Cranworth's Act (23 & 24 Vict. c. 145, s. 4). Their absence made 
that clause objectionable, the vesting leing merely negatived, so that 
on the deatb under age of the first tenant in tail, be was simply 
excluded, and the leaseholds reverted to the settlor : Qosling v. 
Gosling, 1 De G. J. & S. 16 ; Christie v. Goelipg, L. R. I H. L. 279 ; 
I Jarm. Wills, 274, n. (d.), 4th ed. The last words of this sub-, 
carry the leaseholds with the freeholds to the next issue in tail or the 
next tenant in tail by purchase if he attains twenty-one, and if not, 
through all tenants in tail by purchase till one does attain that age. 

(4.) Land acquired as aforesaid may be made a sub- 
stituted security for any charge in respect of money 
actually raised, and remaining unpaid, from which the 
settled land, or any part thereof, or any undivided share 
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ss. 24, 25. thereini has theretofore been released on the occasion 
Investment ^^^ ^^ order to the completion of a sale, exchange, or 
partition. 



OR OTHER 

Application 

OF Capital 

Trust Monet. 



Improve- 
ments. 

Improvements 

unth Capital 

Thtst Money. 

Description of 
improvements 
authorized by 
Act. 



See note to s. 5. 

(5.) Where a charge does not affect the whole of the 
settled land, then the land acquired shall not be sub- 
jected thereto, unless the land is acquired either by pur- 
chase with money arising from sale of land which was 
before the sale subject to the charge, or by an exchange 
or partition of land which, or an undirided share wherein, 
was before the exchange or partition subject to the 
charge. 

See Be Lord Hamfor^B S. E., 43 Ch. D. 84. 

(6.) On land being so acquired, any person who, by 
the direction of the tenant for life, so conveys the land 
as to subject it to any charge, is not concerned to inquire 
whether or not it is proper that the land should be sub- 
jected to the charge. 

(7.) The provisions of this section referring to land 
extend and apply, as far as may be, to mines and minerals, 
and to easements, rights, and privileges over and in rela- 
tion to land. 

VII. — Improvements. 
ImfTovemenis with Capital Trust Money. 

25. Improvements authorized by this Act are the 
making or execution on, or in connexion with, and for 
the benefit of settled land, of any of the following works, 
or of any works for any of the following purposes, and 
any operation incident to or necessary or proper in the 
execution of any of those works, or necessary or proper 
for carrying into effect any of those purposes, or for 
securing the full benefit of any of those works or purposes 
(namely) : 

(i.) Drainage, including the straightening, widening, 
or deepening of drains, streams, and water- 
courses : 
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(ii.) Irrigation ; warping : s. 25. 

(iii.) Drains, pipes, and machinery for supply and dis- im^^e. 

tribntion of sewage as manure : ments. 

(iv.) Embanking or weiring from a river or lake, or imp^^^vementt 

from the sea, or a tidal water : ' 7v'J« i/^*^'* 

(y.) Groynes ; sea walls ; defences against water : 
(vi.) Inclosing ; straightening of fences ; re-division 

of fields : 
(vii.) Reclamation ; dry warping : 
(viii.) Farm roads ; private roads ; roads or streets in 

villages or towns : 
(ix.) Clearing ; trenching ; planting : 
(x.) Cottages for labourers, farm-servants, and artisans, 

employed on the settled land or not : 

By the Housing of the Working Glasses Act (53 & 54 Vict. c. 70), Dwellings 
8. 74 (i.), (b.), this s. is extended to dwellings for the working classes, for working 
see Ch«p. VII. in/rcL *'^"^- 

(zi.) Farmhouses, offices, and out-buildings, and other 
baildings for farm purposes : 

The cost of rebuilding stables, and of water supply and drainage Stables, water 
for a mansion, and of building an agent's house and cottagrs, have supply, &c. 
been treated as within this s. (Be ffoughtonj 30 Ch. D. 102), but 
would have been authorized under the general jurisdiction of the 
Court {he Houghton, libi sup,, and see Be Lytton, W. N. 1884, 193; 
and as to water supply see Be Lytton, 38 Gh. D. 20). As regards silos Silcs. 
the Agricultural Holdings Act, 1883, does not appear to have Ix^en 
refeired to in the case of Be Broadwater, 54 L. J. Ch. 1104. Silos, 
however, are an improvement in which capital money under this Act 
is authorized to be laid out by that Act (infra, p. 277). 

(xii.) Saw-mills, scutch-mills, and other mills, water- 
wheels, engine-houses, and kilns, which will 
increase the yalue of the settled land for agri- 
cultural purposes or as woodland or otherwise : 

(xiii.) Reservoirs, tanks, conduits, watercourses, pipes, 
wells, ponds, shafts, dams, weirs, sluices, and 
other works and machinery for supply and dis- 
tribution of water for agricultural, manufactur- 
ing, or other purposes, or for domestic or other 
consumption : 

T 2 
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S. 25. 

Improve- 
ments. 

Improvements 
with Capital 
; Trwt Money, 



Mansion. 



Agricnltural 
Holdings Act. 



(xiv.) Tramways; railways; canak; docks: 

(xy.) Jetties, piers, and landing places on risers, lakes, 
the sea, or tidal waters, for facilitating transport 
of persons and of agricultural stock and produce, 
and of manure and other things required for 
agricultural purposes, and of minerals, and of 
things required for mining purposes : 

(xvL) Markets and market-places : 

(xyii.) Streets, roads, paths, squares, gardens, or other 
open spaces for the use, gratuitously or on pay- 
ment, of the public or of individuals, or for dedi- 
cation to the public, the same being necessary 
or proper in connexion with the conyersion of 
land into building land : 
(xyiii.) Sewers, drains, water-courses, pipe-making, fenc- 
ing, paying, brick-making, tile-making, and 
other works necessary or proper in connexion 
with any of the objects aforesaid : 

(xix.) Trial pits for mines, and other preliminary works 
necessary or proper in connexion with deyelop- 
ment of mines: 

(XX.) Be-construction, enlargement, or improyement of 
any of those works. 

See, as to subss. xix., xx. : Be Mundy's 8. K, 1891, 1 Gh. 399. 

For further improvements authorized, see S. L. A., 1890, s. 13 
(infra, Chap. VI.), which include the rebuilding of a mansion-house ; 
as to building a mansion-house, see also the Limited Owners' Resi- 
dences Acts (33 & 34 Vict. c. 66, and 34 & 36 Vict, c 84). 

And, as to the extent of this s. compare:! with s. 9 of Improvement 
of Land Act, 1864, see s. 30, %7\frct, and Be Newton*8 8, E,, W. N. 
1889, 201 ; 1890, 24. 

In one case improvements which trustees were empowered to pay 
for out of income were authorized by the Court to be paid for out of 
capital: Clarke v. Thornton, 36 Ch. D. 307; see also Be Lord 
Stamford, 56 L. T. 484. 

As to experiments, which may, or may not, be improyements, see 
Be Broadwater Estate, 33 W. R. 738. 

By the Agricultural Holdings (England) Act, 1883 (46 & 47 Vict, 
c. 61), 8. 29, it is enacted as follows : — 

29. . . *' Capital money arising under the S. L. A., 1882, may be 
applied in payment of any moneys expended, and costs incurred by a 
landlord under or in pursuance of this Act in or about the execution of 
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any improvement mentioned in the first or second parts of the schedule SS 25, 26. 

hereto, as for an improvement authorized by the said S. L. A." 

The schedule referred to is as follows : — M^irreT 

Past L ImprovemenU 

with Capital 
Improvements to which consent of landlord is required. Xhut Money. 

(L) Erection or enlargement of buildings. 

(2.) Formation of silos. 

(3.) Laying down of permanent pasture. 

(4.) Making and planting of osier-beds. 

(5.) Making of water meadows or works of irrigation. 

(6.) Making of gardens. 

(7.) Making or improving of roads or bridges. 

(8.) Making or improving of watercourses, ponds, wells, or reservoirs, 

or of works for the application of water-power, or for supply 

of water for agricultural or domestic purposes. 
(9.) Making of fences. 
(10.) Planting of hops. 
(11.) Planting of orchards or fruit bushes. 
(12.) Reclaiming of waste land. 
(13.) Warping of land. 
(14.) Embankment and sluices against floods. 

Part XL 

Improvement in respect of which notice to landlord is required. 
(15.) Drainage. 

S. 31 (v.) of this Act (S. L. A.) enables a tenant for life to make 
landing contracts in regard to improvements authorized by it. 

26 — (1.) Where the tenant for life is desirous that Approval by 
capital money arising under this Act shall be applied in aioners o?"^ 
or towards payment for an improvement authorized by "ci^em® 

i-.xi ■!•/• 1 At^ A ^ o ""*" payment 

this Act, he may submit for approval to the trustees of thereon. 
the settlement, or to the Court, as the case may require, 
a scheme for the execution of the improvement, showing 
the proposed expenditure thereon. 

(2.) Where the capital money to be expended is in the 
hands of trustees, then, after a scheme is approved by 
them, the trustees may apply that money in or towards 
payment for the whole or part of any work or operation 
comprised in the improvement, on — 

(i.) A certificate of the Land Commissioners certifying 
that the work or operation, or some specified 
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S. 26. 

Improtb- 
MEsm. 

IinprovefnentB 
vith Capital 
Trust Money. 



Previous 
approval. 



part thereof, has been properly executed, and 
what amount is properly payable by the trustees 
in respect thereuf, which certificate shall be con- 
clusive in favour of the trustees as an authority 
and discharge for any payment made by them 
in pursuance thereof ; or on 
(ii.) A like certificate of a competent engineer or able 
practical surveyor nominated by the trustees 
and approved by the Commissioners, or by the 
Court, which certificate shall be conclusive as 
aforesaid ; or on 
(iii.) An order of the Court directing or authorizing 
the trustees to so apply a specified portion of 
the capital money. 
(3.) Where the capital money to be expended is in 
Court, then, after a scheme is approved by the Court, 
the Court may, if it thinks fit, on a report or certificate 
of the Commissioners, or of a competent engineer or able 
practical surveyor, approved by the Court, or on such 
other evidence as the Court thinks sufficient, make such 
order and give such directions as it thinks fit for the 
application of that money, or any part thereof, in or 
towards payment for the whole or part of any work or 
operation comprised in the improvement. 

The Land Gommissionera are now the Board of Agriculture: see 
Board of Agriculture Act, 1889, s. 2. 

This s. gives the tenant for life a choice of three modes in which 
he may ohtain a sanction to expenditure, so as to enable the amount to 
be paid out of capital, and so as to free the trustees from responsibility 
if the payment is to be made by them. A certificate of (1) the Land 
Commissioners, or (2) a competent engineer or able practical surveyor 
that the work has been properly executed, and what amount is payable, 
or (3) an order of the Court authorizing payment. Under any of these 
three authorities trustees will be safe in paying the amount mentioned 
in the certificate or order to the tenant for life, or as he may direct, he 
being the person who procures the execution of the work. 

The result of this s. seems to be that where capital money is in the 
hands of trustees, any scheme for its application in improvements must 
be approved by them ; but if they refuse s. 44 appears to give an 
appeal to the Court. If the money is in Court then by subs. 3 
the scheme must be approved by the CourL It must be approved 
before the works are commenced: Be Botchkin^ 35 Ch. D. 41; Be 
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BroadtDoter EstaU, 33 W. R. 738 ; (but see now S. L. A., 1890, b. 16, SS. 26, 27, 28. 

ifi/rcL, Chap. VI.). Extra expenditure incidental to the echeme was 

allowed in Be Lytton, 38 Ch. D. 20. Whether the cost of improvements mento. 

on lands sold can be paid after sale seems doubtful : L'e Eotchkin, 

35 Ch. D. 41. ImprovemaUs 

The Court will not hear counsel for the trustees in support of an ^^ Momv 
application hj the tenant for life whose interest is opposed to that of „ 
the remainderman : Be Ebtchkin, ubi sup. ; Be Broadwater Estate^ 
33 W. R. 738. Where there are no trustees and the tenant in tail, giJJ™*" 
who is before the Court, does not require them to be appointed, the 
Court will act under this s. without them, and, in acting, will pay 
regard to the wishes of the tenant for life : Clarke v. Thomtaiiy 35 
Ch. D. 316. 
This s, is not retrospective : Be KnatchhulVs 8. K, 27 Ch. D. 349. Not retrospec- 
For forms of summonses under this s. see S. L. A. Rules, Forms *'^** 
XII., XIIL, XV., and XVI. (Chap. VIIL, infra), and for the nomina- 
tion of an engineer or surveyor see Form XIV. 

27. The tenant for life may join or concur with any Concurrence in 
other person interested in executing any improvement i^^Fo^^'^^"^^^- 
authorized by this Act, or in contributing to the cost 
thereof. 

28. — (1.) The tenant for life, and each of his succes- Obligation on 
sors in title having, under the settlement, a limited ^f^^^^^^ 
estate or interest only in the settled land, shall, during successors to 
such period, if any, as the Land Commissioners by certi- ,^are, &c. 
ficate in any case prescribe, maintain and repair, at his 
own expense, every improvement executed under the 
foregoing provisions of this Act, and where a building 
or work in its nature insurable against damage by fire 
is comprised in the improvement, shall insure and keep 
insured the same, at his own expense, in such amount, if 
any, as the Commissioners by certificate in any case 
prescribe. 

(2.) The tenant for life, or any of his successors as 
aforesaid, shall not cut down or knowingly permit to be 
cut down, except in proper thinning, any trees planted 
as an improvement under the foregoing provisions of 
this Act. 

(3.) The tenant for life, and each of his successors as 
aforesaid, shall from time to time, if required by the 
Commissioners, on or without the suggestion of any 



280 THE SETTLED LAND AC5T, 1882. 

ss. 28, 29. person having, under the settlement, any estate or 

Improve- interest in the settled land in possession, remainder, or 

MKNT8. otherwise, report to the Commissioners the state of every 

j/nprovementa improvement executed under this Act, and the fact and 

TrMtMo^^ particulars of fire insurance, if any. 

(4.) The Commissioners may vary any certificate made 
by them under this section, in such manner or to such 
extent as circumstances appear to them to require, but 
not so as to increase the liabilities of the tenant for life, 
or any of his successors as aforesaid. 

(5.) If the tenant for life, or any of his successors as 
aforesaid, fails in any respect to comply with the requi* 
sitions of this section, or does any act in contravention 
thereof, any person having, under the settlement, any 
estate or interest in the settled land in possession, re- 
mainder, or reversion, shall have a right of action, in 
respect of that default or act, against the tenant for 
life ; and the estate of the tenant for life, after his death, 
shall be liable to make good to the persons entitled 
under the settlement any damages occasioned by that 
default or act. 

See S. L. A., 1887, s. 2. 

Execution and ExectUum and B&pair of Improvements. 

mpiocemen 8, 29^ ^hc tenant for life, and each of his successors in 

Protection aa. ., _ i-»i 

regards waste title haviug, uuder the settlement, a limited estate or 
and re^"Vr*^of I'iterest Only iu the settled land, and all persons em- 
improvements, ployed by or under contract with the tenant for life, or 

any such successor, may from time to time enter on the 
settled land, and, without impeachment of waste by any 
remainderman or reversioner, thereon execute any im- 
provement authorized by this Act, or inspect, maintain, 
and repair the same, and, for the purposes thereof, on the 
settled land, do, make, and use all acts, works and con- 
veniences proper for the execution, maintenance, repair, 
and use thereof, and get and work freestone, limestone, 
clay, sand, and other substances, and make tramways and 
other ways, and burn and make bricks, tiles, and other 
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things, and cut down and use timber and other trees not ss. 29, no, si. 
planted or left standing for shelter or ornament. . improvb- 

MEMTB. 

But for this s. the tenant for life would not be able to enter as 

ngainst h'la own tenant for executing works on the land of the tenant Execution and 
or on adjoining laud, unless the tenant's lease so i>rovides. Also, the r-^^IIUjT* 
works might be such as a tenant for life impeachable for waste could 
not execute but for this s. See also Agricultural Holdings (England) 
Act, 1883, ss. 41, 42. 



Improvements, 



Improvement of Land Act, 1864. improvement 

of Land Actf 

30. The ennmeration of improyements contained in 1864. 
section nine of the Improvement of Land Act, 1864, is ^j^t^^^V-^ 
hereby extended so as to comprise, subject and accord- c. ii4, s. 9. 
iug to the provisions of that Act, but only as regards 
applications made to the Land Commissioners after the 
commencement of this Act, all improvements authorized 
by this Act. 

See also J?c N&vtorCs 8. E., W. N. 1889, 201 ; 1890, 24. 

VIII. — CONTBACTS. Contracts. 



31.— (1.) A tenant for life— Power for 

(i.) May contract to make any sale, exchange, partition, to enter into 
mortgage, or charge ; and contracts. 

In this 8. enfranchisement is not mentioned. It is included in the 
term sale hy force (»f s. 8 (ii.), which authorizes the tenant for life 
*' to sell, &c., so as to effect an enfranchisement." See also subs, (vi.) 
tnfra. 

For regulations respecting sales, &c., see s. 4. 

(ii.) May vary or rescind, with or without consideration, 
the contract, in the like cases and manner in 
which, if he were absolute owner of the settled 
land, he might lawfully vary or rescind the 
same, but so that the contract as varied be in 
conformity with this Act; and any such con- 
sideration, if paid in money, shall be capital 
money arising under this Act ; and 

(iii.) May contract to make any lease ; and in making 
the lease may vary the terms, with or without 



S. 31. 

GONTRACnS. 



Contracts. 
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consideratioD, but so that the lease be in con- 
formity with this Act ; and 

The coDsideration pidd under this subs, for varymg the lenns 
of a lease would be income : see Earl Cowley y. Wellesley^ L. B. 1 £q. 
660. 

(iy.) May accept a snrrender of a contract for a lease, 
in like manner and on the like terms in and on 
which he might accept a surrender of a lease ; 
and thereupon may make a new or other con- 
tracty or new or other contracts, for or relative 
to a lease or leases, in like manner and on the 
like terms in and on which he might make a 
new or other lease, or new or other leases, where 
a lease had been granted ; and 

As to the terms on which a tenant for life may accept a surrender 
of a lease, see s. 13. 

(v.) May enter into a contract for or relating to the 
execution of any improvement authorized by 
this Act, and may vary or rescind the same; 
and 

(yi.) May, in any other case, enter into a contract to 
do any act for carrying into effect any of the 
purposes of this Act, and may yary or rescind 
the same. 

Under this subs, a tenant for life may contract, and, where com- 
petent to act, he is the proper person to contract, as well as to direct 
investmeDts of capital money. By s. 42 the trustees are freed from all 
responsibility in adopting any such contract. 

(2.) Every contract shall be binding on and shall 
enure for the benefit of the settled land, and shall be 
enforceable against and by every successor in title for 
the time being of the tenant for life, and may be carried 
into effect by any such successor ; but so that it may 
be varied or rescinded by any such successor in the like 
case and manner, if any, as if it had been made by 
himself. 
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Compare Davfs v. Harford, 22 Ch. D. 128. SS. 31, 32. 

S. 6 of S. L. A. extends the power to perform, contracts to contracts ^ 

having priority to tiie settlement. 

Cqntractfl pricr 

(3.) The Court may on the application of the tenant ^ ""icment. 
for life, or of any such successor, or of any person in- 
terested in any contract, give directions respecting the 
enforcing, carrying into effect, varying or rescinding 
thereof. 

(4.) Any preliminary contract under this Act for or 
relating to a lease shall not form part of the title or evi- 
dence of the title of any person to the lease, or to the 
benefit thereof. 

The contract under this Act of a tenant in tail has the same effect Contracts by 
as that of a tenant for life (see s. 68 (1) (i.) ) and binds the successor, tenant in tail, 
notwithstanding that the ordinary contracts of a tenant in tail do not 
80 bind. The ordinary contract it' binding would defeat the successor's 
title in like manner as the contract of an owner in fee simple (see 
Davis Y. Harford, uln sup.), but under this Act the contract enures for 
the bene6t of the successor. 

This s. renders an intending piu'chaser or lessee or other person 
contracting with the tenant for life under the powers given by the 
Act, perfectly safe as regards performance of the contract. Every 
successor of the coutracting tenant for life will be bound and liable to 
perform the contract in the same way as that tenant for life himself. 

For a forn> of summons tor liberty to enforce a contract imder this 
s., see S. L. A. Rules, Form XVII. (Chap. VIII., infra). 



IX. — Miscellaneous Pbovisions. miscel- 

^ ^ LANEOtTS 

32. Where under an Act incorporating or applying, Provisions, 
wholly or in part, the Lands Clauses Consolidation Acts, Application of 
1845, 1860, and 1869, or under the Settled Estates Act, 5?°"^^ ^^ 

Court nnder 

1877, or under any other Act, public, local, personal or Lands Clauses 
private, money is at the commencement of this Act in J^^^ g^^y^cf ^^ 
Court, or is afterwards paid into Court, and is liable to be c- ^^i 

23 & 24 Vict 

laid out in the purchase of land to be made subject to c. io6, 
a settlement, then in addition to any mode of dealing ^^-g ^^ ^'®*- 
therewith authorized by the Act under which the money 40 &4i Vict. 
is in Court, that money may be invested or applied as ^' ^^' 
capital money arising under this Act, on the like terms, 
if any, respecting costs and other things, as nearly as 
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S. 32. 

Miscel- 
laneous 
Pbovisionb* 



Examination 
of married 
woman. 



Proceeds of ' 
charity land. ' 



Costs of 
interim invest- 
ment. 

Payment out 
to trustees. 



circumstances admit, and (notwithstanding anything in 
this Act) according to the same procedure, as if the 
modes of investment or application authorized by this 
Act were authorized by the Act under which the money 
is in Court 

Money in C!ourt arising from sale of land inalienably entailed by 
Statute was ordered to be paid to trustees who bad been appointed 
under s. 38 : i?e Boltm, W. N. 1886, 90 ; 52 L. T. 728. 

This s. enables money in Court under the Lands Glauses Acts and 
other similar Acts to be applied in like manner as money arising from 
a sale under this Act. The company by whom the money is paid in 
will be liable to pay the costs of the application and of the disposal of 
the money in like manner as they are liable to pay the cost of rein- 
vestment iu land or of any other disposal of the money authorized by 
the Act under which the money is paid in, including an investment 
in debenture stock under s. 21 of this Act: Eanbury*8 Trusts, 31 
W. R. 784, W. N. 1883, 116 ; and purchase-money paid into Court 
under the Lands Clauses Act may be paid out to the trustees of the 
settlement : Duke of RutlaniTs Settlement, 31 W. R. 947, W. N. 1883, 
'140; and see WrighVs Trusts, 24 Ch. D. 662; Harrop's Trusts, ib. 
717; Be Bolton Estates Act, W. N. 1885, 90; Be Bathmines Drain- 
age Act, 15 L. R. Ir. 576 ; Be Wootto7i's EstaU, W. N. 1890, 158 ; but 
the Court has a discretion and may refuse : see Be Smith, 40 Ch. D. 
386. 

Notwithstanding this s. Kay, J., would not dispense with the ex- 
amination of a married woman on an application imder s. 50 of the 
S. E. A., 1877 ; Be Arabin's Trusts, W. N. 1885, 90. But no exami- 
nation is necessary where she comes within the M. W. P. A., 1882 : 
Bidddl V. Errington, 26 Ch. D. 220 ; Be BarrU, 28 ib. 171. 

In the case of Byron*s Charity, 23 Ch. D. 171 (foUowtd in Be 
Bethlehem & Bridewell Hospitals, 30 Ch. D. 541, where however the 
only question discussed was costs), it was held that the proceeds of the 
sale of charity land paid into Court under the Lands Clauses Act were 
within this s., and might be invested as authorized by s. 21 (i.). It is 
difficult to see how this decision can be correct. The money in Court 
must, in order to be within this s., be not merely money liable to be 
laid out in the purchase of land generally, but in the purchase of " land 
to be made subject to a settlement." A trust deed of charity land is 
in no sense a settlement within the meaning of s. 2 (1) of this Act. 
The argmnent seems to have been that the money was settled within 
the meaning of s. 69 of the Lands Clauses Act, but no money is within 
this Act unless representing land settleil within the meaning of this 
Act. 

The costs of an interim investment of purchase^money paid in by a 
public body were directed to be paid by them : Banbury's Trusts, 
31 W. R. 784, W. N. 1883, 116. 

Where under a private Act purchase money was paid into Court, the 
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Court appointed new trustees for the purposes of this Act in place of SS. S2, 33, 34. 
trustees under a will of the land sold who retired, and the money was ^ 
directed to be paid out to the new trustees : Wright* s Trusts, 24 Ch. D. laneous 

662 ; and see Harrop's Trusts, 24 Ch. D. 717. Provisions. 

33, Where, nnder a settlement, money is in the Application of 
hands of trustees, and is liable to be laid ont in the handYo? 
pnrcha8e of land to be made subject to the settlement, trustees under 
theu, in addition to such powers of dealing therewith as settlement. 
the trustees have independently of this Act, they may, 

at the option of the tenant for life, invest or apply the 
same as capital money arising under this Act. 

** In the hands of trustees " ; the s. applies, though the money be in Money in 
fact in Court : Clarke v. Thornton, 35 Ch. D. 306, 314. Court. 

"Liable,'* i.e., under a positive direction : not under a mere power, "Liable "to be 
like the common power in a money settlement, to purchase a ^^^' 

residence, or to invest in purchase of land. 

This s. makes the powers given by the Act, as to disposal of capital 
money, applicable to all money in the hands of trustees liable to be 
laid out in land, whether before or after the commencement of the 
Act; and though s. 2 (I) defines "settlement" as an instrument by 
which " land stands limited," &c., it is not material that the money did 
not arise from the sale of land, but was money originally bequeathed Money 
in trust to be laid out in the purchase of land to be settled (Mackenzie's bequeathed to 
Trusts, 23 Ch. D. 760 ; i?e Mundy's 8. E., 1891, 1 Ch. 399). This JaVd! 
seems in accordance with the old rule that money liable to be laid out 
in the purchase of land is to be considered as land, therefore a settle- 
ment of the money in this manner is to be considered as a settlement 
of land« The purchase of land may be deferred, and an interim invest- 
ment made under s. 21 (i.) : i?e Maberly, 33 Ch. D. 455 ; even in the 
case of money bequeathed on trust for immediate investment in land : 
Be Mackenzie 8 Trusts, 23 ib, 750 ; Be Tennant, 40 Ch. D. 694 (in 
which latter case there had been an order made for investment in 
Consols). 

The efifect of this s. is to free all money liable to investment in land 
from any particular restriction as to the land to be purchased, as, for 
instance-, that it should be in a particular county. The power of in- 
vestment in land is enlarged as well as the power of interim investment 
or other application (s. 21). 

34. Where capital money arising under this Act is Application of 
purchase-money paid in respect of a lease for years, or foj'i^ise'or 
life, or years determinable on life, or in respect of any reversion. 
other estate or interest in land less than the fee simple, 

or in respect of a reversion dependent on any such lease, 
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SS. 34, 35. 

Miscel- 
laneous 
Pboyxsionb. 



Operatire only 
when enforced. 



Apportion- 
ment between 
successive 
owners. 



estate, or interest, the trustees of the settlement or the 
Court, as the case may be, and in the case of the Court 
on the application of any party interested in that money, 
may, notwithstanding anything in this Act, require and 
cause the same to be laid out, invested, accumulated, and 
paid in such manner as, in the judgment of the trustees 
or of the Court, as the case may be, will give to the 
parties interested in that money the like benefit there- 
from as they might lawfully have had from the lease, 
estate, interest, or reversion in respect whereof the money 
was paid, or as near thereto as may be. 

Where a tenant for life is entitled to the rent of leaseholds for a 
short term he would be injurt^ by a sale if he only received the income 
of the proceeds, and where tlie reversion on a lease is Fold be may be 
benefited. This s. provides for the adjustment of the rights of the 
tenant for life and remainderman notwithstanding the sale. (See on 
this 8., Griffith*B ma, 49 L. T. 161.) 

This 8. is only put in force either on an application by the trustees 
or some person interested, or, as to money in Court, when the Court is 
asked to deal with the money, or income. The trustees are not bound to 
take any proceeding to prevent a tenant for life taking the whole income 
of the proceeds of a reversion (see s. 42). 

For the principle on which apportionment of the purchase-money 
and income between tenant for life and remainderman is made on a sale 
of leaseholds for years, see Be Phillips, 6 Eq. 250 ; Seton (4th ed.) 
p. 1435 ; Askew v. Woodhead, 14 Ch. D. 27 ; Be Hunt's Estate, W. N. 
1884, 181 ; and of reversions on leases, see Be Wootton*s Estate, L. B. 
1 Eq. 589 ; Be Mette's Estate, ib. 7 Eq. 72 ; Be Wilkes' Estate, 16 
Ch. D. 597 ; Cottrdl v. Cottrell, 28 ib. 628 ; Be Griffith's WiU, 49 L. T. 
161. On the sale of renewable leaseholds no apportionment was made 
in Be Barber, 18 Ch. D. 624, and the cases there followed. As to ap- 
portionment of money paid for minerals severed by a stranger, see Be 
Barrington, 33 Ch. D. 523 ; Be Bobinson, W. N. 1891, 118. 

For a form of summons for the application of money paid into Court 
on the sale of a lease or reversion, see S. L. A. Rules, Form XVIII. 
(Chap. VIIL, in/rd). 

For the beaiing of this s. on the case of a sale by a tenant for life 
who has incumbered his life estate to the full value, see Be Sebrighfs 
S. E., 33 Ch. D. 429, 440. 



Catting and 35. — (1.) Where a tenant for life is impeachable for 

and plrtTf^"^' ^^^^ ^^ rospoct of timber, and there is on the settled 
proceeds to be land timber ripe and fit for cutting, the tenant for life, 
on obtaining the consent of the trustees of the settlement 



set aside. 
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SS. 35y 36. 



Miscel- 
laneous 
Provisions. 



or an order of the Court, may cut and sell that timber, 
or any part thereof. 

(2.) Three fourth parts of the net proceeds of the sale 
shall be set aside as and be capital money arising under 
this Act, and the other fourth part shall go as rents and 
profits. 

See Duke of Newcastle's Estates, 31 W. R. 782, W. N. 1883, 99. 

Before this Act it was necessary for a tenant for life impeachable for 
waste to commence an action in order to have ripe timber cut under 
the direction of the Court ; (but see as to his rights in the case of a ' 
"timber estate," Honywood v. Hmywood, 18 Eq. 306, 309-10; Dash- "Timber 
wood V. Magniae, W. N. 1891, 7, 136). The course was to invest the estates." 
whole proceeds, and give him no part of the capital, but only the 
income. This s. following the principle as to mineral rents (see s. 11) 
gives him one-fourth of the capital. 

This s. does not enable a tenant for life who is entitled to cut and 
sell timber for his own use, to receive for his own use the valuation 
price of uncut timber sold with the estate under this Act : Re LleweUin, 
UeweUin v. WiUiams, 37 Gh. D. 317 ; and see Cockerdl v. Cholmeley, 
1 Clark & Fin. 60. 

For forms of summons under this s. see S. L. A. Rules, Forms VI. 
and VII. (Chap. VIIL, in/rd). 

36. The Court may, if it thinks fit, approve of any Proceedings for 
action, defence, petition to ' Parliament, parliamentary rJcovetyV 
opposition, or other proceeding taken or proposed to be ia»^d settled 
taken for protection of settled land, or of any action or settled. 
proceeding taken or proposed to be taken for recovery of 
land being or alleged to be subject to a settlement, and 
may direct that any costs, charges, or expenses incurred 
or to be incurred in relation thereto, or any part thereof, 
be paid out of property subject to the settlement. 

Before this Act the whole cost of defending or bringing actions of 
ejectment in respect of settled land, or preserving property from 
deterioration by a nuisance on adjoining land, such as a sewage farm, 
fell on the tenant for life. Where there was money in Court liable to 
be laid out in land, the Court often repaid the tenant for life the cost 
incurred by him, but the Court had no jurisdiction to charge the land. 
This s. gives the power. It replaces and supplements s. 17 of the 
S. E. A., 1877, which is now repealed (see schedule to this Act). 

In Be Jones (31 W. R. 399), the Court sanctioned the raising of 
money for discharging the costs of an action by an infant tenant in tail 
for the benefit of the settled estates : and see He LleweHiny 37 Ch. D. 
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SS. 36, 37. 



Miscel- 
laneous. 
Pbovisions. 



Heirlooms. 



Sales of 
heirlooms. 



Title of 
honour. 



317. In Stanford v. Boberts (52 L. J. Ch. 50), where there were legal 
limitations in favour of the plaintiff for life with remainder to an infant 
tenant in tail, the Court refused to order payment out of the estate of 
the costs of an Act to enable a sale, whether the application succeeded 
or not, following Dunne v. Dunne (7 D. M. & G. 207, 213), but 
sanctioned an application for the Act, the tenant for life paying the 
costs unless the Act directed otherwise. In such a case the Court has 
DO power to charge the land. 

ProceedincTfi in the House of Lords to establish a claim to a Pei^rage 
carrying wHh it the title to land, are within this s. : Be Earl of 
Ayles/ordf 32 Ch. D. 162 ; see also on this s. Be Twyford Abbey S. E.^ 
30 W. R. 268 ; More v. More, 37 ih, 414 ; Be Earl De la Warr's S. E. 
16 Ch. D. 687 ; Be Navan & Kinyscourt By. Co., 21 L. R. Jr. 369. 

37, — (1.) Where personal chattels are settled on trust 
so as to devolve with land until a tenant in tail by pur- 
chase is born or attains the age of twenty-one years, or so 
as otherwise to vest in some person becoming entitled to 
an estate of freehold of inheritance in the land, a tenant 
for life of the land may sell the chattels or any of them. 

(2.) The money arising by the sale shall be capital 
money arising under this Act, and shall be paid, invested, 
or applied and otherwise dealt with in like manner in all 
respects as by this Act directed with respect to other 
capital money arising under this Act, or may be invested 
in the purchase of other chattels, of the same or any 
other nature, which, when purchased, shall be settled and 
held on the same trusts, and shall devolve in the same 
manner as the chattels sold. 

(3.) A sale or purchase of chattels under this section 
shall not be made without an order of the Court 

The Court had no jurisdiction to sell heirlooms simply on the ground 
of convenience : D*Eyncourt v. Qregoryy 3 Ch. D. 635. 

Sales of heirlooms were ordered under this s. in Be Broum, 27 Ch. D- 
179 ; Be Houghton, 30 Ch. D. 102 ; Be Duke of Marlborough, ib. 128 ; 
Be Bivett'Camac, ib. 136 ; Browne v. Collins, W. N. 1890, 78 ; Be 
Earl of Badnors Will, 45 Ch. D. 402 ; but refused in Be Beaumont^ 
58 L. T. 916. 

As to the discretion to be exercised, and the interests to be regarded, 
on a sale of heirlooms, see Earl of Badnors Will, libi supra. 

A dignity or title of honour descending to the heirri general or the 
heirs of the body, being an incorporeal hereditament, is " land" within 
the meaning of this s., so that heirlooms settled to go along with it can 
be sold: ^e Bivett-Carnac, 30 Ch. D. 136. 
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A tnistee with power of sale of land is a trnstee for the purposes of SS. 37, 38. 

this 8. : Cimstahle v. OanstahUy 32 Ch. D. 233. Mmoel- 

Incumbrances discharged out of the proceeds of heirlooms need not laneous 

be kept on foot for the benefit of the person who would have been Pboyisions. 

entitled to the heirlooms if not sold : Be Duke of Marlborough^ 30 

Ch. D. 127, affirmed 32 ib. 1. ^^^ "^^•^ 

See forms of summons under this s. S. L. A. Rules, Forms VL and 
Vil. (Chap. VIIL, infrh). 



X, — TbuSTEES. Trustees. 



38. — (1.) If at any time there are bo trustees of a Appointment 
settlement within the definition in this Act, or where in court.' *^ 
any other case it is expedient, for purposes of this Act, 
that new trustees of a settlement be appointed, the Court 
may, if it thinks fit, on the application of the tenant for 
life or of any other person having, under the settlement, 
an estate or interest in the settled land, in possession, 
remainder, or otherwise, or, in the case of an infant, of his 
testamentary or other guardian, or next friend, appoint 
fit persons to be trustees under the settlement for pur- 
poses of this Act. 

(2.) The persons so appointed, and the survivors and 
survivor of them, while continuing to be trustees or 
trustee, and, until the appointment of new trustees, the 
personal representatives or representative for the time 
being of the last surviving or continuing trustee, shall 
for purposes of this Act become and be the trustees or 
trustee of the settlement. 

This 8. mnst be read with S. L. A., 1890, s. 16. 

The settlement, if made before this Act, may give to trustees a power TniBtees for 
of, or trust for, sale, falling within the requirements of this Act, or Purposes of 
of S. L. A., 1890, and then they, or their successors in office, will be trus- 
tees for the purposes of the Act. Ko others will be trustees for those 
purposes. Ilie settlement, if made after the Act, may contain a similar 
power or trust, or may declare certain persons trustees for the purposes 
of the Act The trustees in all these cases will be trustees for the pur- 
poses of the Act (s. 2 (8)), and being trustees of the settlement the tenant 
for life, if power is given to him for the purpose, can appoint new trus- 
tees. As to the appointment of new trustees, see note to G. A., 1881, 
8. 31 (1) and S. L. A., 1890, s. 17. If these trustees, whether original 
or substituted, are willing to assist the tenant for life in putting in force 
the powers of this Act, an application to the Court under this s. is 
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SS. 38, 39. 
TBU8TEE8. 



Namber of 
trustees. 

Single trustee. 



Who not 

appointed 

trustee. 



Application 
how made. 



Stamp on 
appointment. 



Number of 
trustees to 
act. 



unnecessary. But if they refuse to assist, or if there are no trustees, an 
application to the Court for the appointment of trustees is necessary, 
and it is conceived that the Court would require the refusing trustees, 
if any, to be served (see s. 46 (5)). It is proper in the interest of 
remaindermen not to allow the tenant for life to appoint trustees for 
the purposes of the Act unless empowered to do so by the settlement. 
The tenant for life having full power to sell without any sanction by 
the Court, it is conceived that the Court will in every case appoint 
trustees on an application by the tenant for life where there are refusing 
trustees as well as where there are no trustees. The only duty of the 
Court will be to see that the persons to be appointed are fit and proper 
persons. 

There must be at least two trustees unless the settlement authorizes 
one alone to receive capital money (see ss. 39 and 45 (2)). Where in 
a settlement before the Act the power of sale is given to the survivor 
of two or more trustees this will be a sufficient authority : ChimeU 
Orme and Eargreaves' Cmitract, 25 Ch. D. 595 ; 32 W. R. 313, as to 
which case see note to s. 45 (2). In a settlement made after the Act 
there should, if so desired, be not only an express authority to a sole 
trustee to act generally for the purposes of the Act, but also an express 
authority to him to receive capital money arising under the Act. 

Trustees, for purposes of the Act, of settled land in England, and 
resident there, were appointed, by the Irish Court, trustees for purposes 
of the Act, of Irish land, settled on the same limitations : Be Maberly^s 
8. E., 19 L. R. Ir. 341. 

The Court will not appoint the tenant for life, or a person who might 
become tenant for life, to be trustee : Earrop^s Trusts, 24 Ch. D. 717, 
719 ; nor his solicitor : Wheelwright v. Walk&r, 23 Ch. D. 763, though 
he was so appointed by the settlement : Be Kemp, 24 Ch. D. 485, nor 
two persons nearly related to each other : Be Knowles, 27 Ch. D. 707 ; 
nor (in Ireland) make any appointment unless satisfied that it is bene- 
ficial to all persons interested : semble, Burke v. Oore, 13 L. R. Ir. 367. 
But the Act seems to have been construed in a rather more confined 
manner in Ireland than in England. 

Applications for the appointment of trustees should be made by 
summons in Chambers, see S. L. A. Rules (Chap. YIII., %f\fra), and for 
form of summons see Appendix to those Rules, Form XIX. 

And as to the effect of a pending suit relating to the settlement on 
the power given by this s., see Be Farry^ W. N., 1884, 43 ; Cardigan 
v. Curzon-Eowe, 30 Ch. D. 539. 

The Commissioners of Inland Revenue do not require that an 
appointment of trustees under this s. should bear a 10s. stamp where 
there had previously been no trustee for the purposes of the Act : Be 
Potter, W. N. 1889, 69 ; but see Be Kennarmy, ih. 70. 

39. — (1.) NotwithstandiDg anything in this Act, 
capital money arising under this Act shall not be paid 
to fewer than two persons as trustees of a settlement, 
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unless the settlement anthorizes the receipt of capital ss. 39, 40. 
trust money of the settlement by one trustee. teuotees. 

In the case of settlements executed before this Act but after the 
Act 23 & 24 Yict. c. 145, there may not be an express clause autho- 
rizing a surviving or sole trustee to give a receipt, but that Act as to 
settlements to which it applies, and C. A., 1881, s. 36, as to all 
settlements, supplies the clause where a sole trustee is authorized to 
sell and brings the case within this s. : Oamett Orme and Eargreaves* 
Ccntractf 25 Gh. D. 595, as to which see note to s. 45 (2). 

(2.) Subject thereto, the provisions of this Act refer- 
ring to the trustees of a settlement apply to the surviving 
or continuing trustees or trustee of the settlement for 
the time being. 

This 8. follows the practice of the Court, which does not usually pay 
out money to a single trustee. 

It is conceived that the prohibition against paying to fewer than Representa- 
two applies to the case of a sole personal representative of a surviving **7® ®^ ^^'' 
trustee (see s. 38 (2)), so that a sole executor or administrator could ^*^*°^ 
not give a discharge. The word ** representative " in the singular in 
the next s. applies to the case where the settlement authorizes a sole 
trustee to act. 

As to where a single trustee is authorized to receive capital money, 
see note to last s. 

40. The receipt in writing of the trustees of a settle- Tnutees' 
menty or where one trustee is empowered to act, of one '®^**p**- 
trustee, or of the personal representatives or representa- 
tive of the last surviving or continuing trustee for any 
money or securitiesy paid or transferred to the trustees, 
trustee, representatives, or representative, as the case 
may be, effectually discharges the payer or transferor 
there&om, and from being bound to see to the application 
or being answerable for any loss or misapplication thereof, 
and, in case of a mortgagee or other person advancing 
money, from being concerned to see that any money 
advanced by him is wanted for any purpose of this Act, 
or that no more than is wanted is raised. 

See note to last s. as to the meaniog of " representative *' in the 
singular. 
This power to give receipts necessarily applies to trustees appointed 

u 2 
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Trustees. 

Protection of 
each trustee 
indiyiduallj 



SS. 40, 41, 42. by the Court under s. 38 {Coohes v. CooheSy 34 Ch. D. 498), otherwise 
no sale could be made except on payment into Court. 

41. Each person who is for the time being trustee of 
a settlement is answerable for what he actually receives 
only, notwithstanding his signing any receipt for con- 
formity, and in respect of his own acts> receipts, and 
defaults only, and is not answerable in respect of those 
of any other trustee, or of any banker, broker, or other 
person, or for the insuflSciency or deficiency of any secu- 
rities, or for any loss not happening through his own 
wilful default. 



Prutection of 

trustees 

generally. 



42. The trustees of a settlement, or any of them, are 
not liable for giving any consent, or for not making, 
bringing, taking, or doing any such application, action, 
proceeding, or thing, as they might make, bring, take, or 
do ; and in case of purchase of land with capital money 
arising under this Act, or of an exchange, partition^ or 
lease, are not liable for adopting any contract made by 
the tenant for Ufe, or bound to inquire as to the propriety 
of the purchase, exchange, partition, or lease, or answer- 
able as regards any price, consideration, or fine, and are 
not liable to see to or answerable for the investigation of 
the title, or answerable for a conveyance of land, if the 
conveyance purports to convey the land in the proper 
mode, or liable in respect of purchase*money paid by 
them by direction of the tenant for life to any person 
joining in the conveyance as a conveying party, or as 
giving a receipt for the purchase-money, or in any other 
character, or in respect of any other money paid by them 
by direction of the tenant for life on liie purchase, 
exchange, partition, or lease. 

The result of the two last preceding ss. seems to be that trustees 
are free from all responsibility of any kind except to take care of the 
money paid to them and to see that the investment or application 
under s. 21 (i.), (ii.), (iii.)» O^O* (^O* and (xi.), of money in their hands 
is proper (see also Batten y. Rv^eU, 38 Ch. D. 334, 344). When the 
money is to be re-invested in land they are expressly exempted from 
any responsibility as to the propriety of the purchase, the validity of 
the title, or the form of conveyance if it purports to convey the land 
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in the proper mode. In parting with the purchase-money they have SS. 42, 43, 44» 

only to Bee that they pay it, by direction of the tenant for life, to some ^« 

person who appears to join in the conveyance for some necessary or TausTaEa. 

proper purpose. There ought, therefore, to be no difficulty in procuring ^^^ 
trustees for the purposes of the Act. As to a conveyance ** in the 
mode " referred to in this s. see s. 24. 

43. The trustees of a settlement may reimburse them- Xnutees' re- 
selves or pay and discharge out of the trust property all ™^'*^™«»*- 
expenses properly incurred by them. 



44. If at any time a difference arises between a tenant Reference of 

differei 
Court. 



for life and the trustees of the settlement, respecting the differences to 



exercise of any of the powers of this Act, or respecting 
any matter relating thereto, the Court may, on the appli- 
cation of either party, give such directions respecting 
the matter in difference, and respecting the costs of the 
application, as the Court thinks fit. 

As to the nature of the differences included in this s., see Wheel- 
wrigU v. WdUc&r, 23 Ch. D. 762 ; EaUea v. i?ttf seZZ, 38 %b. 344. 

For form of summons for a declaration undw this s. see S. L. A. 
Rules, Form XX. (Chap. VIII., t n/rd.) 

46. — (1.) A tenant for life when intending to make a Notice to 
sale, exchange, partition, lease, mortgage, or charge, shall *""****• 
giye notice of his intention in that behalf to each of the 
trustees of the settlement, by posting registered letters, 
containing the notice, addressed to the trustees, severally, 
each at his usual or last known place of abode in the 
United Kingdom, and shall give like notice to the 
solicitor for the trustees, if any such solicitor is known 
to the tenant for life, by posting a registered letter con- 
taining the notice, addressed to the solicitor at his place 
of business in the United Kingdom, every letter under 
this section being posted not less than one month before 
the making by the tenant for life of the sale, exchange, 
partition, lease, mortgage, or charge, or of a contract for 
the same. 

(2.) Provided that at the date of notice given the 
number of trustees shall not be less than two, unless a 
contrary intention is expressed in the settlement. 
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s 45. (3.) A person dealing in good fiaith with the tenant for 

TBumnB. ^^ ^ ^^^ concerned to inquire respecting the giving of 
— any snch notice as is required by this section. 

This 8. must be read with S. L. A., 1884, 8. 5 ; and S. L. A., 1890, 

B. 7 (i.). 
47 & 48 Vict. By S. L. A,, 1884, 8. 5 (which canoel8 the decision Be Bay, 25 
c 18, 1. 5. Q]i, X). 464), the notice may be in general terms except as to a mort- 

General notice, gage or charge, and may be waived by a trustee. Notice once ^ven 
will it is conceived continue in force during the whole life of the tenant 
for life giving it 
" Month " means calendar month : see n. to G. A. a. 2, p. 17. 
It is conceived that this s., especially subs. 2, must be read in con- 
nection with 8. 39 (2). It is obvious that in settlements before the Act 
there can be no clause expressly excluding this subs., and that the 
exclusion (if any) must be by necessary implication. (A remark by 
Pearson, J., in Latvrence v. Lawrence, 26 Gh. D. 795, 800 — a case on 
the Apportionment Act of 1870 — shews how an instrmnent can, by 
implication, control the provisions of an Act passed subsequently to 
its execution.) Accordingly in Oamett Orme and Hargreave^ Can- 
ttxu:t, 25 Gh. D. 595, an authority to pay money to a surviving trustee 
was considered by Bacon, V.-G., ''a contrary intention" within the 
meaning of this subs. It is understood that the correctness of this 
construction has been questioned by a judge in Ghambers, but many 
titles must have been accepted on the fiedth of its correctness. 
Where trusteei The trustees to whom notice is given are not bound to take pro- 
bound to take ceedings whatever their opinion may be as to the proposed dealing, 
proceedings. j^ Whedwright v. Walker, 23 Gh. D. 762, Pearson, J., seemed to think 
that if a tenant for life were attempting to commit a fraud, as by 
selling for a very low price, it would be the duty of the trustees to 
interfere, but s. 42 expressly exempts them from liability for not taking 
any proceeding which it is competent for them to take : and see as to 
the duty of truBtees, Batten v. BusseU, 38 Gh. D. 334. In the case of 
a fraudulent sale or other disposition, the purchaser must almost ne- 
cessarily be a party to the fraud, and the transaction could be set 
aside. It is conceived that any proceeding must be at the risk of the 
trustees : but see Batten v. Buesdl, ubi sup. p. 344. 
Time of notice. It is sufficient if at the time of completion of the contract there are 
trustees, and that notice has been given : Batten v". BusseU, 38 Gh. D. 
334. The notice is a matter with which the purchaser acting in good 
faith is not concerned : Duke qf Marlborough v. Sartoris, 32 Gh. D. 
623. Obvioiisly the purchaser could not tell whether the tenant for 
life knows the trustees' solicitor. 

It is best however to provide that the contract is not to become 
binding until the notice has expired or been waived, without any pro- 
ceedings being taken whereby the sale is prevented. If the tenant for 
life should die before the expiration of the notice the successor would, 
perhaps, not be bound. « 
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Where trustees are selling on behalf of an infant nnder s. 60, it is 9. 45. 
not necessary for them to give notice under s. 45 to themselves or .^"^ 

their solicitor ; they are not the tenant for life, they are merely trustees 

exercising the powers of the Act on behalf of the tenant for life ; Kotioe by 

besides, the notice would be a mere form ; see Be Countess of Dudley's tnutees. 

Contract, 35 Gh. D. 338, 342. But the committee of the estate of a 

lunatic selling under s. 62 appears to be in a different position ; he By lunatic's . 

actually stands in place, and would convey in the name of the lunatic. ^i^°^^^^' 

He must therefore previously have obtained authority from the Court 

of Lunacy to give notice : Be Bay, 25 Gh. D. 464. 

The purchaser is expressly protected by subs. 3 from seeing that Protection of 
notice is given, but he must, it is conceived, see that there are or have P'lrchaaer. 
been in existence at least two trustees, or one trustee in cases where the 
settlement provides that one trustee may act alone. Under the S. L. A., 
1884, notice may be waived by the trustees, therefore the purchaser 
need not see that the two trustees or the one trustee, as the case may 
be, have been appointed at least a month previous to completion. And Waiver of 
where the transaction is within the month, as the trustees may not notice, 
only waive notice but may also accept less than a month's notice, and 
as the purchaser is exempted by subs. (3) of this s. 45 from " enquiry 
respecting the giving of any such notice," it is conceived that he is 
exempted from seeing that any notice is required or what length of 
notice was given. Where the transaction is a sale the concurrence of 
the trustees in the conveyance to acknowledge receipt of the purchase- 
money would in itself be a waiver of notice. If the purchase-money 
is to be paid to the trustees the purchaser must see to the due appoint- 
ment of those trustees, otherwise he does not obtain a valid receipt, 
unless the sale is made by the order of the Gourt (see G. A., 1881, 
S.70). 

Actual knowledge that no proper notice has been given and that 
there was no waiver would invalidate his title : Haiten v. BusseU, 38 
Gh. D. 334. In such cases not even the legal estate would pass to the 
purchaser. 

If the purchase-money is pud into Gourt, or in case of an exchange, 
or of a lease which, though not a mining lease or a lease at a fine, is 
not, by S. L. A., 1890, s. 7 (i.), exempt from the provisions as to notice, 
it is not so clear that the person dealing with the tenant for life must 
see to the due appointment of trustees, but it will be prudent for him 
to do BO, until it is decided that the precaution is not necessary : see 
HaUen v. Bussell, uhi sup,, p. 345. 

All settlements should expressly dispense with notice, at least as to Notice in case 
leases, where S. L. A., 1890, s. 7, does not already do so. ^^ 1«"®"- 

An order has been made by the Gourt dispensing with notice under Order dis- 
this B., but it seems very doubtful whether any such order can properly |^^^^ ^ 
be made : Eonywood v. Eonywood, 1862 H. No. 121, 25th July, 1883. £^^^^^,,1,^06- 
An enfranchisement is a sale within this s. : see note to s. 3 (ii.). ,0^,^^ 
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S9 & 40 Vict. 
c59. 

44 & 45 Vict. 
c. 68. 



XL — C!onBT ; Land C!omhis8ionebs ; Pbogedube. 

46. — (1.) All matters within the jurisdiction of the 
Conrt under this Act shall, subject to the Acts regulating 
the Court, be assigned to the Chancery Division of the 
Court 

(2.) Payment of money into Court effectually exone- 
rates therefrom the person making the payment. 

(3.) Every application to the Court shall be by peti- 
tion, or by summons at Chambers. 

Applicationfi are directed to be by smmnons in Chambers : see 
Bule 2 under S. L. A. (Chap. YIII., t i/rd). 

(4.) On an application by the trustees of a settlement 
notice shall be served in the first instance on the tenant 
for life. 

(5.) On any application notice shall be served on such 
persons, if any, as the Court thinks fit. 

(6.) The Court shall have full power and discretion to 
make such order as it thinkd fit respecting the costs, 
charges, or expenses of all or any of the parties to any 
application, and may, if it thinks fit, order that all or 
any of those costs, charges, or expenses be paid out of 
property subject to the settlement. 

It would seem that in the ordinary course costs will be given as 
between solicitor and client : see S. L. A. Rules, ir\frdLy Form IIL 

Costs have been given where the application was unsuccessful : Be 
Home, 39 Gh. D. 84, 90. And not only the costs of the application, 
but other costs of and incidental to the exercise of the powers of the 
Act (fi,g, of an abortive sale), can be made a charge on settled land 
under this subs, and s. 47 : Re Smith's 8. E,y 1891, 3 Ch. 65 ; 
39 W. R. 590 ; and see Re UeweOin, 37 Ch. D. 317, 326. 

(7.) General Eules for purposes of this Act shall be 
deemed Rules of Court within s. 17 of the Appellate 
Jurisdiction Act, 1876, as altered by s. 19 of the Supreme 
Court of Judicature Act, 1881, and may be made 
accordingly. 

See a L. A. Rules (Chap. VIII., infrdL). 
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(8.) The powers of the Court may, as regards land in ss. 46, 47. 
the County Palatine of Lancaster, be exercised also by ooubt- Land 
the Court of Chancery of the County Palatine; and commb- 
Kules for regulating proceedings in that Court shall be pbooeduiu:. 
from time to time made by the Chancellor of the Duchy 
of Lancaster, with the advice and consent of a Judge of 
the High Court acting in the Chancery Division, and of 
the yice-Chancellor of the County Palatine. 

The powers of the Court may also, as regards land in the County Durham 

Palatine of Durham, be exercised by the Court of Chancery of that Palatine Court. 
County : see Palatine Court of Durham Act, 1889 (52 & 58 Vict. 0. 47), 
s. 10. 

And as to the present authority to make roles for the Lancaster Lancaster 

Court, see Chancery of Lancaster Act, 1890 (53 & 54= Vict, c 23), Court Rules, 
s. 6. 

(9.) General Bules, and Bules for the Court of Chan- 
cery of the County Palatine, may be made at any time 
after the passing of this Act, to take e£fect on or after 
the commencement of this Act. 

(10.) The powers of the Court may, as regards land 
not exceeding in capital value five hundred pounds, or 
in annual rateable value thirty pounds, and, as regards 
capital money arising under this Act, and securities in 
which the same is invested, not exceeding in amount or 
value five hundred pounds, and as regards personal 
chattels settled or to be settled, as in this Act mentioned, 
not exceeding in value five hundred pounds, be exercised 
by any County Court within the district whereof is 
situate any part of the land which is to be dealt with in 
the Court, or from which the capital money to be dealt 
with in the Court arises under this Act, or in connexion 
with which the personal chattels to be dealt with in the 
Court are settled. 

As to proceedings in the County Court under this Act, see County 
Court Rules, 1889, Or. xxxviii. 

47. Where the Court directs that any costs, charges. Payment of 
or expenses be paid out of property subject to a settle- ^ttied^* ° 
ment, the same shall, subject and according to the direc- property. 
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ss. 47, 48. tions of the Gourt, be raised and paid out of capital 
Court^Lahd nioJi^y arising under this Act, or other money liable to 
CoHuis- be laid ont in the purchase of land to be made subject to 
Pboobduke. the settlement, or out of investments representing such 
money, or out of income of any such money or invest- 
ments, or out of any accumulations of income of land, 
money or investments, or by means of a sale of part of 
the settled land in respect whereof the costs, charges, or 
expenses are incurred, or of other settled land comprised 
in the same settlement and subject to the same limita- 
tions, or by means of a mortgage of the settled land or 
any part thereof, to be made by such person as the Court 
directs, and either by conveyance of the fee simple or 
other estate or interest the subject of the settlement, or 
by creation of a term or otherwise, or by means of a 
charge on the settled land or any part thereof, or 
partly in one of those modes and partly in another 
or others, or in any such other mode as the Court 
thinks fit. 

Costs. As to payment of the tenant for life's costs of a sale inclading those 

of his own incumbrancers, see Be Beckj 24 Ch. D. 608. Bat this case 
was not followed as to the costs of the tenant for life's incombrancers, 
which were disallowed in Cctrdigan v. CurzonEowe, 40 Gh. D. 339 : see 
S. C. on Appeal, 41 Ch. D. 375. As to costs incidental to the exercise 
of the powers of this Act, see s. 21 (x.) and note. 

Constitution of 48. — (1.) The Commissioners now bearing the three 
JSner^^^iT 86 vcral stylos of the Indosure Commissioners for England 
powers, &c. ^j^ij^ Walcs, and the Copyhold Commissioners, and the 

Tithe Commissioners for England and Wales, shall, by 
virtue of this Act, become and shall be styled the Land 
Commissioners for England. 

The Land Commissioners are now the Board of Agriculture : see the 
Board of Agriculture Act, 1889, s. 2 (1) (b.). 

(2.) The Land Commissioners shall cause one seal to 
be made with their style as given by this Act ; and in 
the execution and discharge of any power or duty under 
any Act relating to the three several bodies of commis- 
sioners aforesaid, they shall adopt and use the seal and 



THB SETTLED LAND AOT, 1882. 299 

style of the Land Commissioners for England, and no s. 48. 

^^^®'- Court; Lakd 

(3.) Nothing in the foregoing provisions of this section C5oiim»-^ 
shall be construed as altering in any respect the powers, Pbooedubb. 
authorities, or duties of the Land Commissioners, or as 
affecting in respect of appointment, salary, pension, or 
otherwise any of those commissioners, in office at the 
passing of this Act, or any assistant commissioner, secre- 
tary, or other officer or person then in office or employed 
under them. 

(4.) All Acts of Parliament, judgments, decrees, or 
orders of any court, awards, deeds, and other documents, 
passed or made before the commencement of this Act, 
shall be read and have effect as if the Land Commis- 
sioners were therein mentioned instead of one or more of 
the three several bodies of commissioners aforesaid. 

(5.) All acts, matters, and things commenced by or 
under the authority of any one or more of the three 
several bodies of commissioners aforesaid before the com- 
mencement of this Act, and not then completed, shall 
and may be carried on and completed by or under the 
authority of the Land Commissioners; and the Land 
Commissioners, for the purpose of prosecuting, or defend- 
ing, and carrying on any action, suit, or proceeding 
pending at the commencement of this Act, shall come 
into the place of any one or more, as the case may 
require, of the three several bodies of commissioners 
aforesaid. 

(6.) The Land Commissioners shall, by virtue of this 
Act, have, for the purposes of any Act, public, local, 
personal or private, passed or to be passed, making pro- 
vision for the execution of improvements on settled land, 
all such powers and authorities as they have for the pur- 
poses of the Improvement of Land Act, 1864 ; and the 27 & 28 Vict. 
provisions of the last-mentioned Act relating to their 
proceedings and inquiries, and to authentication of in- 
struments, and to declarations, statements, notices, appli- 
cations, forms, security for expenses, inspections, and 
examinations, shall extend and apply, as far as the nature 
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CoiOflK- 
BIONEBS ; 

Pbooedubb. 



ss. 48, 49, 50. and circnmstances of the case admit, to acts and proceed- 
Oourt^Lawd ^?® done or taken by or in relation to the Land Com- 
missioners nnder any Act making provision as last afore- 
said ; and the provisions of any Act relating to fees or to 
secority for costs to be taken in respect of the bnsiness 
transacted nnder the Acts administered by the three 
several bodies of commissioners aforesaid shall extend and 
apply to the business transacted by or nnder the direc- 
tion of the Land Commissioners under any Act, public, 
local, personal, or private, passed or to be passed, by which 
any power or duty is conferred or imposed on them. 

It is ooQceiyed that the expression ** Act passed " only speaks and 
has efifect after the Act in which it is contained has passed and 
includes that Act. 



Filing of 
certificates, 
&C., of Com- 
missionerB. 



49.^1.) Every certificate and report approved and 
made by the Land Commissioners under this Act shall 
be filed in their office. 

(2.) An office copy of any certificate or report so filed 
shall be delivered out of their office to any person re- 
quiring the same, on payment of the proper fee, and shall 
be sufficient evidence of the certificate or report whereof 
it purports to be a copy. 



REsrRicnoNS, 

Sayimos, 

AND General 

Pbovxsions. 

Powers not 
assignable ; 
contract not 
to exercise 
powers Toid. 



XII. — BESTBIOTIONSy SAVINGS, AND GeNEBAL FbOVI- 

SIONS. 

60. — (1.) The powers under this Act of a tenant for 
life are not capable of assignment or release, and do not 
pass to a person as being, by operation of law or otherwise, 
an assignee of a tenant for life, and remain exercisable 
by the tenant for life after and notwithstanding any as- 
signment, by operation of law or otherwise, of his estate 
or interest under the settlement. 

(2.) A contract by a tenant for life not to exercise any 
of his powers under this Act is void. 

(3.) But this section shall operate without prejudice to 
the rights of any person being an assignee for value of 
the estate or interest of the tenant for life ; and in that 
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case the assignee's rights shall not be affected without s. 50. 
his consent, except that, nnless the assignee is actually RsffrRicTnoNs, 
in possession of the settled land or part thereof, his Savings, 
consent shall not be requisite for the making of leases pboyisionb. 
thereof by the tenant for life, provided the leases are 
made at the best rent that can reasonably be obtained, 
without fine, and in other respects are in conformity with 
this Act. 

(4.) This section extends to assignments made or 
coming into operation before or after and to acts done 
before or after the commencement of this Act ; and in 
this section assignment includes assignment by way of 
mortgage, and any partial or qualified assignment, and 
any charge or incumbrance ; and assignee has a meaning 
corresponding with that of assignment. 

See on this s., S. L. A., 1890, s. 4, which declares an instrument 
affecting the interest of the tenant for life hy way of marriage settle- 
ment or family arrangement to be, not an assignment within this s., 
but part of " the settlement.*' 

This s. does not expressly provide against disclaimer of a power, but Disclaimor. 
a tenant for life could not disclaim the power and accept the estate ; 
the disclaimer to be effectual must be complete, more especially as he 
is a trustee of the power, s. 63; compare the principle followed in 
SUiney v. WcOney^ L. B. 2 Eq. 418. 

The effect of this s. is that the person defined in the Act as tenant Effect of s. 
for life entitled to exercise the powers conferred by the Act, always 
remaLns so entitled. He cannot divest himself of those powers, nor 
contract absolutely not to exercise them, but he may by assignment 
for value prevent himself from exercising the powers as against the 
assignee (see the effect of this s. taken with s. 20 (2) (ii.), discussed in 
J?e Sebrighfs 8. E., 33 Oh. D. 429 ; Cardigan v. GwzonrH<ywe^ 40 
Ch. D. 338, 41 ib. 375). It would seem that, although a tenant for 
life may have actually conveyed the estate, for his life interest therein, 
yet no release or reconveyance by his assignees is necessary. Their 
mere consent to the exercise of the power restores its full operation 
under s. 20, and it overrides all the limitations of the settlement. 
Thus the execution of powers under the Act is governed by the same 
principle as the execution of powers conferred by a settlement, except 
that the latter are capable of being released and extinguished, and are 
bound by a contract not to exercise them ; there is this further excep- 
tion, namely, that a lease under the Act without fine made by the 
tenant for life while he remains in possession will bind all his assignees. 

The same principle applies to assignments made before as well as to 
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SS. 50, 51. 

be8tiuctiom8, 

Savings, 

AND General 

Pbovisioms. 



Cesser of 
powers of 
tenant for life. 



Effect of re- 
settlement. 



Release by 
tenant for life 
to remainder- 
man in fee. 



those made after the oommenoement of the Act, and to assignments 
made by the tenant for life of his estate before it falls into possession. 

Subs. 4, so far as regards leases, is stronger as against a mortgagee 
under a mortgage of a life estate than the power of leasing in s. 18 of 
the G. A., 1881, as against a mortgagee of the fee simple. The latter 
power does not affect a mortgagee prior to the Act or a mortgagee who 
contracts himself out of the Act. Under subss. 3 and 4 of this s. 
any lease at the best rent and without fine made in conformity with 
this Act by a tenant for life while in possession binds his mortgagee, 
whether the mortgage be made before or after this Act and notwith- 
standing any agreement to the contrary. This seems unobjectionable, 
as the mortgagee of a tenant for life has no permanent interest in the 
land, and the exercise of the power must generally be for his benefit by 
producing income. 

Notwithstanding this s. the tenant for life will cease to have the 
powers conferred by the Act when there is a complete disentail opera- 
ting as a complete disposition of the fee simple by tenant for life and 
remainderman. The land, then, no longer '* stands for the time being 
limited to or in trust for any persons by way of succession" within 
8. 2 (1), and is no longer settled land within s. 2 (3), and the Act ceases 
to apply to it. If there be a re-settlement, that of course brings the 
Act again into operation. It will still be necessary, as at present, to 
preserve the life estate under the prior settlement in cases where it is 
desired to sell free from the chaises of jointure and portions under that 
settlement ; otherwise they, bdng " charges having priority to '* the re- 
settlement, could not be overreached by the statutory power attached 
to the new life estate (see s. 20 (2) (i.)) ; but it is conceived that, as in 
the case of ordinary settlement powers, so in the case of the statutory 
powers, the customary relimitation to the first tenant for life of his old 
life estate with all powers annexed thereto would put him back in 
the same position as before the disentail and re-settlement, he being in 
of his old estate : Sug. Powers, 71, 8th ed.. Be Wrighfs Trustees and 
Marshall, 28 Oh. D. 93, and note to s. 20. 

The powers of the Act are given to a tenant in tail in possession 
(s. 58), but the Act ceases to be applicable when he bars the entail. 

Also, on a release by the tenant for life to the immediate remainder- 
man in fee the Act cesses to be applicable, even where a jointure is still 
payable. It forms merely a charge, the estate for life is extinguished, 
and there ceases to be any estate in the land which stands limited by 
way of succession within s. 2 (1). But if portions are raisable at the 
time when the surrendered life estate would have determined, the land 
seems still to stand limited by way of succession. 

As to how long the powers of a tenant for life continue, see also note 
to s. 2 (4). 



Prohibition 
or limitation 
against 
exercise of 
powers, roid. 



61. — (1.) If in a settlement, will, assurance, or other 
instrument, executed or made before or after, or partly 
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before and partly after, the commencement of this Act a ^•^^- 
provision is inserted purporting or attempting, by way of restrictions, 
direction, declaration, or otherwise, to forbid a tenant for ^^d^gen^al 
life to exercise any power under this Act, or attempting* Provisions. 
or tending, or intended, by a limitation, gift, or disposi- 
tion over of settled land, or by a limitation, gift, or dis- 
position of other real or any personal property, or by the 
imposition of any condition, or by forfeiture, or in any 
other manner whatever, to prohibit or prevent him from 
exercising, or to induce him to abstain from exercising, or 
to put him into a position inconsistent with his exercising, 
any power under this Act, that provision, as far as it 
purports, or attempts, or tends, or is intended to have, or 
would or might have, the operation aforesaid, shall be 
deemed to be void. 

(2.) For the purposes of this section an- estate or in- 
terest limited to continue so long only as a person 
abstains from exercising any power shall be and take 
effect as an estate or interest to continue for the period 
for which it would continue if that person were to ab- 
stain from exercising the power, discharged from liability 
to determination or cesser by or on his exercising the 
same. 

The previous s. precludes the tenant for life from divesting himself 
of the powers conferred hy the Act. This s. precludes the settlor from 
taking away or cutting down those powers, and from giving them to 
trustees instead of to the tenant for life : Be Glitheroe Estate, 31 Gh. D. 
138 ; but there must be, to begin with, a limitation which, but for the 
attempted prohibition, would constitute a tenant for life capable of 
exercising the powers of the Act : see Re Atkinson, 31 Ch. D. 577, 581 ; 
Be HazU's 8. K, 29 Gh. D. 78, 84. Subs. 1 makes any clause of 
forfeiture void, and by subs. 2 an estate originally limited so as to 
cease when the tenant for life attempts to make use of the powers of 
the Act, is enlarged into the estate which would have existed irre- 
spective of the clause of cesser, and see Be Hale and Clark, 34 W. B. 
624 ; W. N., 1886, 65, for a case where a restriction imposed by a 
settlement was held ineffectual. 

The restraint on anticipation by a married woman is removed 
(s. 61 (6) ) so as to enable the powers of the Act to be exercised by her 
notwithstanding that restraint. 

The provisions made void by this s. are only provisions which 
prevent or tend to prevent the exercise of the powers of the Act. 
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&51. 

Resteuotionb^ 

Sayings, 

AND General 

Provisions. 



Attempts to 
«yade the Act. 



Gonflequently a limitation over on bankruptcy of a tenant for life or on 
alienation of his life estate is not affected. After a sale of the fee 
simple mider the Act he woald still be entitled to the income of the 
proceeds of sale until bankruptcy or alienation. There is, therefore, in 
such a case no provision tending to prevent the exercise of the statutory 
powers. On the other hand, a limitation over in case of non-residence 
seems to be rendered void, as a sale under the statutory power would 
prevent residence : Be Paget, 30 Gh. D. 161. In that case it was only 
decided that the forfeiture for non-residence would not apply to the 
income of the proceeds of sale. In the case of Be Eaynes^ Kemp v. 
Eaynes, 37 Ch. D. 306, North, J., held that ceasing to reside before 
sale caused a forfeiture. It is difficult to see how this decision can be 
reconciled with subs. 1, which makes the condition void in all cases 
without exception, or with subs. 2, which is not confined to the income 
of the proceeds of sale, but enlarges the estate of the tenant for life in 
the settled land itself, and makes that estate continue for its whole 
possible existence irrespective of the condition as to residence. To 
hold that a forfeiture clause is effective notwithstanding this s. works 
against the settlor's intention. The tenant for life must sell in order to 
avoid residence. Also, under s. 24 (2) it would seem that a condition 
compelling residence, if effective, must apply to any other estate pur- 
chased with the proceeds of sale, and compel the tenant for life to 
reside where the testator never intended him to reside. The words *' as 
near thereto as circumstances permit " seem clearly to shew that the 
condition as to residence, if not made void, must like any other condi- 
tion (for instance, a condition binding the tenant for life to insure or do 
repairs) be imported into the settlement of any estate purchased, and 
be applicable thereto as it was to the estate sold. The condition of 
residence as applied to a particular estate is practically useless where 
the tenant for life has a power of sale. 

The prohibition in this s. applies not only to a provision in the 
settlement itself, but also to a provision in any other instrument Tlius 
a bequest of an annuity to a tenant for life so long as he should reside 
on the estate would take effect under subs. 2 as an annuity for his 
whole life, and would not cease on sale of the estate. 

It is conceived that a limitation by way of trust or otherwise to A. 
for his life of an annuity payable out of rents and profits, greater in 
amount than the income of the property, and, subject thereto, a limi- 
tation of the property during A.'s life to the use of or in trust for B., 
would not prevent A. or B. being in effect tenant for life within the 
Act. One or other would be entitled to the income within s. 58 (1) 
(ix.). Independently of the Act the Court would treat A. as actual 
tenant for life and let him into possession or receipt of the rents, 
giving liberty to B., if at any time he thought the income exceeded 
the annuity, to apply to be let into possession or receipt. On any 
such application it is conceived that B. would be required when let into 
possession to undertake to keep down the annuity, and if so A. might 
be held to be tenant for life determinable on the event of the rents 
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and profits exceeding the annuity, and thus a tenant for life within SS. 51, 52, 53. 

8. 58 (1) (vi.). Or B. would be bo held under a. 58 (1) (ix.), or s. 2 (5) _ 

(7) : see He Janes, 26 Ch. D. 736. It would also be open to A. to Savings, ' 

bring an action to have it declared that the limitation is an attempt to aiid General 

evade the Act within the meaning of s. 51 as a provision " tending or Provisions. 

intended .... to prohibit or prevent him from exercising " the powers 

of the Act, and therefore void. 

52. Notwithstanding anything in a settlement, the Provision 
exercise by the tenant for life of any power under this Jf^u" ^^^ ^^^' 
Act shall not occasion a forfeitore. 

See Be HayneSf Kemp y. HayneSy note to last s. 

53. A tenant for life shall, in exercising any power Tenant for 
nnder this Act, have regard to the interests of all parties ^r aU^parties 
entitled under the settlement, and shall, in relation to interested. 
the exercise thereof by him, be deemed to be in the posi- 
tion and to have the duties and liabilities of a trustee for 

those parties. 

As a general rule the tenant for life is entitled to make the full profit 
out of all the legal incidents of his life estate. He may, when not im* 
peachable for waste, cut all the profitable timber, though equity will 
restrain him from cutting where it is without adequate advantage and, 
apparently, simply malicious. On the same principle, before the Act 
8 & 9 Vict. c. 106, s. 8, a tenant for life, with remainder to issue un- 
born, with remainder to himself in fee, could by simple conveyance 
destroy the contingent remainder, and no relief could be obtained in 
equity. But by this s. he is made a trustee as to all powers conferred 
on him by the Act, and is accountable as such. Thus the tenant for life 
may make an improper or improvident sale or lease, good in favour of 
the purchaser or lessee under the next s. 54, but under this s. he will 
be answerable to the same extent as a trustee making the same sale or 
lease. The general effect of this s. is to make the tenant for life 
answerable for an improvident or improper exercise of the powers con- 
ferred on him by the Act in the same manner as if he were an actual 
trustee : see Cardigan ▼. Curzon-Eowey 30 Ch. D. 631, 639 ; Re Duke 
of Marlborough^ ih, 127, 134; Re Lard Stamford's S. Ky 43 ib. 84, 
95 ; Re Earl of Radnor's Will Trusts, 45 Ch. D. 402, 416, 423 ; 
Re Marquis of AUesbury's 8. E,, W. N. 1891, 167. But the fact 
that he will derive a benefit is not in itself sufficient to prevent him 
from exercising his discretion : Re Lord Stamford, 56 L. T. 484 ; or 
altering the devolution of the property : Re Duke of Marlboroughy 
Marlborough v. Marjoribanhs, 32 Ch. D. 1, 11. Nor will he be restrained When sale not 
from selling merely on speculative evidence adduced by the remainder- restrained, 
man of the prospective value of the estate : Thoiims v. Williams, 
24 Cb. D. 558. Secus, if he attempts to sell the property infinitely 

X 
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S& 63, 54, 65. below its value : Whedwright v. Walker, 23 ib. 752, 762, per Pearson, J. 

Best^ions, ^ *^^ ^""^ ^^'^ (*•) P- ^^' 

Savings, '^^^ tenant for life is not entitled to trustees' costs : but see Re 

AMD General LXewdlin, 37 Gh. D. 317, 325-8. Only one set of costs was allowed to 

Pbovisions. him and his mortgajsees in Sebright v. Thfnrnton, W. N. 1885, 176 : 

^^^^ and see Cardigan y. Curxon-Howe, 40 Ch. D. 339 ; 41 tb. 375. 

General pro- 54. On E Sale, exchange, partition, lease, mortgage, or 

lection of « • . . .. 

purchasers, &c. charge, a purchaser, lessee, mortgagee, or other person 
dealing in good faith with a tenant for life shall, as 
against all parties entitled under the settlement, be 
conclusively taken to have given the best price, con- 
sideration, or rent, as the case may require, that could 
reasonably be obtained by the tenant for life, and to 
have complied with all the requisition^ of this Act. 

This s. makes good the title of all persons claiming under an exercise 
by the tenant for life of the powers of the Act, provided they are not 
parties to and have no notice of any improper dealing. In regard to 
notice the C. A., 1882, s. 3, aids the purchaser's title. 

Exercise of ^' — 0") Powers and authorities conferred by this 

powers ; ^ct ou a tenant for life or trustees or the Court or the 

limitation of _ , ^ . . • i_i i* x« x x» 

provisions, &r. Land Commissioners are exercisable from time to time. 

(2.) Where a power of sale, enfranchisement, exchange, 
partition, leasing, mortgaging, charging, or other power 
is exercised by a tenant for life, or by the trustees of a 
settlement, he and they may respectively execute, make, 
and do all deeds, instruments, and things necessary or 
proper in that behalf. 

See the special powers for completion of &des, &c., conferred by s. 20, 
and S. L. A., 1890, a. 6. 

(3.) Where any provision in this Act refers to sale, 
purchase, exchange, partition, leasing, or other dealing, 
or to any power, consent, payment, receipt, deed, assur- 
ance, contract, expenses, act, or transaction, the same 
shall be construed to extend only (unless it is otherwise 
expressed) to sales, purchases, exchanges, partitions, leas- 
ings, dealings, powers, consents, payments, receipts, deeds, 
assurances, contracts, expenses, acts, and transactions 
under this Act. 

See Be Llewellin, 37 Ch. D. 317, 326-8 ; Be Smith's S. K, 1891, 
3 Ch. 65. 
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56. — (1.) Nothing in this Act shall take away, abridge, a 56. 
or prejudicially affect any power for the time being sub- REffrRicrioNs, 
sisting under a settlement, or by statute or otherwise, savings, 
exercisable by a tenant for life, or by trustees with phovisions. 
his consent, or on his request, or by his direction, g . "T" 
or otherwise; and the powers given by this Act are other powen. 
cumulative. 

(2.) But, in case of conflict between the provisions of a 
settlement and the provisions of this Act, relative to any 
matter in respect whereof the tenant for life exercises or 
contracts or intends to exercise any power under this Act, 
the provisions of this Act shall prevail; and, accord- 
ingly, notwithstanding anything in the settlement, the 
consent of the tenant for life shall, by virtue of this Act, 
be necessary to the exercise by the trustees of the settle- 
ment or other person of any power conferred by the 
settlement exercisable for any purpose provided for in 
this Act. 

Under the S. L. A., 1884, s. 6 (2), the consent of any one of two or Amended bv 
more persons constituting the tenant for life is sufficient. ^- ^- '^•» ^^^^' 

By this 8. all the powers of the settlement are preserved, but it would Mode of 
be very inconvenient where trustees have powers for sale or for other ^Yn *'^ ^t 
purposes at their discretion, that there should be also concurrent powers powers, 
vested in the tenant for life under the Act. It is therefore provided 
that in all cases powers in trustees similar to those conferred by the 
Act are to be exercised only with the consent of the tenant for Hfe. A 
person dealing with the tenant for life thus knows that no other antngo- 
filstic dealing can take place. The effect of this and the next s. is, 
that the settlor may enlarge but cannot restrict the powers of a tenant 
for life under the Act. 

In Be Duke of Newcastle^ 24 Ch. D. 338, Pearson, J., considered Conflict and 
that the first part of subs. 2, •* But, in case of conflict, Ac." merely c'"n«»ati«n- 
meant that if there were a power in the settlement for the same pur- 
pose but not so large as a power in the Act, the tenant for life might 
exercise the power in the Act. But this is a case of cumulation, not 
of conflict, and is provided for by subs. 1. Two powers in one person 
cannot create any conflict; the one first exercised prevails. But a 
power under the settlement to trustees and a power for the same pur- 
pose under the Act to a tenant for life might create conflicting interests. 
Therefore subs. 2 provides that an exercise by the tenant for life of 
the powers of the Act is to prevail, and that the trustees are not to 
exercise their powers under the settlement without his consent. In 
this view the latter i>art ol' subs. 2 does not seem, as the learned 

X 2 
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S. 56. 

Restriciions, 

Savings, 

AND General 

Provisions. 

When trustees 
can mortgage 
or sell. 



When tenant 
for life can sell 
alone. 



Conflicting 
powers. 



Rents during 
minority. 

.Settlement 
powers how 
exercisable. 



Mining rents. 



Power under 
Act cumula- 
tive. 



judge thought, to go away altogether from the case in the first part of 
the suhs. 

It is conceived, however, that to the exercise of a power given to 
trustees for raising charges hy mortgage or sale, the consent of the 
tenant for life would not be necessary. The trustees would have a 
title paramount to that of the tenant for life, and he could not prevent 
the raising of the charges. Therefore a contract by the trustees to sell 
in such a caise would prevail over a similar contract by the tenant for 
life, and no difficulty would arise. The case would be similar to that 
of contracts by two successive mortgagees, each with a power of sale. 
This construction is supported by the words ''power exercisable for 
any purpose provided for in this Act," which must mean purposes 
connected with the settled land and the settlement, not purposes para- 
mount to the rights of the persons claiming under the limitations of 
the settlement. 

As the tenant for life must, before his contract has any binding 
effect (but see s. 45 (3) supra), give one month's notice to the trustees 
or procure waiver of notice under S. L. A., 1884, s. 5 (3), any contract 
made by them before the expiration or waiver of the notice necessarily 
takes priority over the contract of the tenant for life, and thus no 
conflict between the two contracts can arise. 

When the tenant for life contracts to sell it is clear that he can give 
a title to a purchaser free from charges created by the settlement on 
which no money has been raised, s. 20 (2) (ii.), and they would be 
transferred to the proceeds of sale. In such case there would be no 
conflict between the provisions of the settlement and the provisions of 
this Act, and the trustees would not be necessary parties to the con- 
veyance except for the other purposes of the Act. 

Trustees contracting to sell, without any power to do so, cannot 
compel the purchaser to take a fresh contract from the tenant for life, 
as vendor under this Act : He Bryant and Barningham^ 44 Ch. D. 
218. 

In the case of Be Duke of Newcastle, 24 Ch. D. 129 ; 52 L. J. Ch. 
645 ; 48 L. T. 779, it was held, 

(1.) That rents received by the trustees during minority were to be 
dealt with as directed by the settlement without regard to the Act. 

(2.) That a power to trustees by the direction of the tenant for life 
or in tail in possession, if of age, and, if not, of his guardians, to sell or 
exchange was exercisable by the trustees during minority of the infant 
tenant in tail by the direction of the guardians. 

(3.) That a power to the guardians during minority to grant agri- 
cultural, building, and mining leases was exercisable by them with the 
consent of the trustees, as taking, under s. 60, the power to consent 
given to the tenant for life under s. 56 (2). 

(4.) That mining rents were lo be applied as directed by the settle- 
ment, there being a " contrary intention " expressed within the meaning 
of B. 11 ; 

And (5.) That though there was no power for the purpose in the 
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Bettlement, the trustees could, under 8. 00, sell surface apart from SS. 56, 57, 58. 

minerals under s. 17, and the consent of the guardians would not be ^ 

neceasarv REffTRicnONS, 

nece&Ary. Savings, 

Proceedings under an order for sale made under the Settled Estates and General 

Act, 1877, may be stayed so as to enable a sale under this Act : Be Provisions. 

Barrs-Haden, 32 W. R. 194 ; W. N. 1883, 188 ; or a lease, Be Pode, g^ ~^^ 

32 W. R. 956. And the powers under this Act overreach the provi- ceedings under 

sions of a private estate Act passed previonsiy to the commencement Settled Estates 

of tills Act (Be Ckaytor, 26 Ch. D. 651), but nut an actual order, by -^^t. 

the Court, for sale : Taylor v. Poncia, ib, 646 ; and note to s. 3 (i.), Private Act 
g^jjfA overreached b j 

^ this Act. 

(3.) If a question arises, or a doubt is entertained, 
respecting any matter within this section, the Court may, 
on the application of the trustees of the settlement, or of 
the tenant for life, or of any other person interested, give 
its decision, opinion, advice, or direction thereon. 

For^orm.of summons for opinion, advice, and direction under this 
subs, see S. L. A. Rules, Form XXL, Chap. VIII., injrd. 

In a petition under s. 56, Bacon, Y.-C., required an allegation of the 
" statutory conflict " : Re Clitheroe Estate, 28 Ch. D. 388. 

57. — (1.) Nothing in this Act shall preclude a settlor Additional or 
from conferring on the tenant for life, or the trustees of j^^ers by 
the settlement, any powers additional to or larger than wttiement. 
those conferred by this Act. 

(2.) Any additional or larger powers so conferred shall, 
as far as may be, notwithstanding anything in this Act, 
operate and be exercisable in the like manner, and with 
,all the like incidents, effects, and consequences, as if 
they were conferred by this Act, unless a contrary inten- 
tion is expressed in the settlement. 

This subs, prevents any question as to how the combined powers of 
the settlement and the Act operate. An additional power to sell or 
lease could, under the settlement taken alone, only operate by revoca- 
tion and appointment of uses. Under this subs, the additional powers 
will be common law powers taking effect in the same manner as the 
powers of the Act. See note to s. 20. 



XIII. — Limited Owkebs geneballt. LimrED 

Owners 

58. — (1.) Each person as follows shall, when the estate oenerallt. 
or interest of each of them is in possession, have the Enumeration 
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S. 58. 

Limited 

Owners 

generally. 



powers of a tenant for life under this Act, as if each of 
them were a tenant for life as defined in this Act 
(namely) : 



powers of 
tenant for life. 

** Possession." 



of other limited ''Possession" in this s. means possession properly so called as dis- 
owners,tohaye tinguished from remainder or reversion, and there is no distinction as 

H'gards a person in possession personally or by his guardian if an 

infant : Be Morgan, 24 Ch. D. 114, 116 ; Be Janes, 26 ib. 736, 744 ; 

Be Strangtvays, HicMey v.^Strangways, 34 Ch. D. 423, and see s. 2 (5). 
" Possession ** includes receipt of rents and profits (s. 2 (10) (i.)), so 

that a lease does not prevent the estate or interest being in possession. 

(i.) A tenant in tail, inclnding.a tenant in tail who is 
by Act of Parliament restrained from barring or 
defeating his estate tail^ and although the re- 
version is in the Crown^ and so that the exercise 
by him of his powers under this Act shall bind 
the Crown^ but not including such a tenant in 
tail where* the land in respect whereof he is so 
restrained was purchased with money provided 
by Parliament in consideration of public ser- 
vices: 

This subs, extends the benefits of the Act to tenants in tail nnder 
Acts of Parliament (" settlement " includes " Act of Parliament.,** 
s. 2 (1)), which restrain a bar of the entaiL It also enables a sale 
where a bar of the estate tail is prevented by the Act 34 & 35 Hen. 8, 
c. 20 (as to which see Fines and Recoveries Act, 3 & 4 WilL 4, c. 74, 
8. 18). It also, in connection with subs, (iii.) enables the Crown 
reversion in Ireland under a grant from the Grown to be bound, though 
the tenant in tail cannot bar it by enrolled deed (see 4 & 6 Will. 4, 
c. 92, s. 12 (Fines and Recoveries Act, Ireland)), as he can in England 
under the English Act (s. 15) where the case is not within the Act of 
Hen. 8. But then, under s. 22 (5) of this Act, the money (subject to 
any application under s. 21), or the investments representing it, and, 
under s. 24, the land acquired with it, will become inalienable, or 
subject to a reversion in the Crown, as the case may be (see note to 
subs. iii.). The Act does not apply to lands purchased with money 
provided by Parliament for public services. Ttjus the estates settled 
on the Dukedom of Wellington and the Earldom of Nelson cannot be 
sold under this Act. But the lands settled on the Earldoms of 
Shrewsbury and Abergavenny, and all lands which have hitherto 
become inalienably entailed under the Act 34 & 35 Hen. 8, c. 20, can 
now be sold. 



As to certain 

unbarrable 

entails. 



(ii.) A tenant in fee simple^ with an executory limita- 
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tion, gift, or disposition over, on failure of his ^ ^^' 
issue, or in any other event : Limited 

Owners 
lliis subs, must be read with G. A., 1882, s. 10, suprd, Fart I., oenerallt. 

Ch. IV. — 

Where there was a devise upon trust to pay the rents to the testator's Instam-e* of 
-wife for the maintenance of his son until twenty-one, and then upon "«^"*<>*^y 
trust for him absolutely, but if he should die under twenty-one with- 
out leaving issue, then upon trust for the wife for life, and after her 
death upon other trusts, it was held that imder this subs, (ii.) the 
infant sun was in the position of a tenant fur life, being tenant in fee 
simple with an executory limitation over, and the trustees uf the will 
were appointed trustees for the purposes of the Act: ^e Morgan^ 
24 Gh. D. 114 ; and where the fee, legal or equitable, is devised to such 
children of A. as attain twenty-one, the first child or the several 
children attaining that age (in whom the fee vests, subject, if and 
when others attain twenty-one, to be divested as regards the shares of 
the others: see Feame, Gontingent Remainders, 313-5), and in the 
meantime the heir-at-law, to whom the fee descends imtil the contin- 
gency happens, are under this subs, tenants for life within the meaning 
of the Act of the shares which have not vested indefessibly : Be James^ 
W. N. 1884, 172 ; 32 W. R. 898 ; Egertan v. MasKyy 3 Com. B. N. S. 
338 ; Wade-Qery v. Handley, 1 Ch. D. 663 ; 3 ih. 374. 

(iii.) A person entitled to a base fee, although the 
reversion is in the Grown, and so that the exer- 
cise by him of his powers under this Act shall 
bind the Grown : 

This subs, requires to be considered under two aspects. First, there 
may be a person entitled to the whole base fee. Then the deed under 
which he acquired that fee and the original grant from the Grown 
tc^ether form the settlement, and trustees for the purposes of this set- 
tlement must be appointed. Then the fee simple can be sold free from 
the reversion in the Crown, but, subject to investment or application 
under s. 31, and except for re-investment in the purchase of land, the 
trustees cannot properly part with the money without the concurrence 
of the Crown, and on re-investment the trustees should see that the re- 
version is limited to the Grown. Secondly, the base fee may be itself 
settled. Then trustees may be appointed either (1) of the settlement 
of the base fee only, in which case on a sale by the tenant for life 
the base fee only is sold and the Crown's reversion is untouched, or 
(2) trustees may be appointed of the whole settlement of the fee simple 
including the settlement of the base fee and grant from the Crown, in 
which case a sale bars the Crown's reversion, and then also, subject 
and except as above mentioned, the trustees cannot properly part with 
the money without the concurrence of the Crown. 



Crown rever- 
sion in 



This.subs. will have an important effect in Ireland, where there are Ireland. 
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S. 58. 

Limited 

Owners 

oenerallt. 



large tracts in which the Crown has a reversion on a base fee. Tlie 
tenant for life will now be able to sell free from this reversion, provided 
trustees are appointed of the whole settlement, including the grant 
from the Crown, in which case however the trustees may feel difficulty 
in parting with the purchase-money without consent of the Crown 
except for reinvestment in land. The only mode of barring the Crown's 
reversion is by a sale through the Landed Estates Court (12 & 13 Vict, 
c. 77, s. 27). It is conceived that tliere are many cases in Eugland 
where the fact that a perpetual entail exists under the Act 34 & 35 
Hen. 8, c. 20, has been altogether lost sight of. If the Crown grant be 
before that Act, a recovery before the Act barred the issue but not the 
Crown's reversion (Need v. Wilding, 1 Wilson, 275), and after the 
Fines and Recoveries Act the reversion also could be barred, and thus 
a complete title obtained. In many cases it may be difficult to ascer- 
tain whether the entail is subsistiug or not. 

(iy.) A tenant for years determinable on life, not 
holding merely under a lease at a rent: 

A person entitled to receive rent of freehold land during the sub- 
sistence nf a lease for years thereof, if he should so long live, is not 
tenant for life within the meaning of this subs. (Re EazUj 26 Ch. D. 
428, affirmed 29 ib, 78). 

A tenancy for ninety-nine years, if the tenant should so long live, 
was often limited, in old settlements, instead of a tenancy for life, with 
the view cf making the suffering of a recovery more difficult: see 
Martin's Conveyancing, Vol. L, p. 428 ; Peachey on Settlements, p. 13, 
note (g) ; Burton's Compendium, pi. 1449 ; Bell v. Eclthy, 15 Eq. 189 ; 
and compare Wodmore v. Burrows, 1 Sim. 512, 527. 

(v.) A tenant for the life of another not holding 
merely under a lease at a rent : 

See Re Atherion, W. N. 1891, 85, cited on s. 2 (5) suprd. 

(vi.) A tenant for his own or any other life, or for 
years determinable on life, whose estate is liable 
to cease in any event during that life, whether 
by expiration of the estate, or by conditional 
limitation, or otherwise, or to be defeated by an 
executory limitation, gift, or disposition over, 
or is subject to a trust for accumulation of in- 
come for payment of debts or other purpose : 

A limitation to a widow during widowhood, or to one so long as he 
resides, gives, in law, an estate for life determinable, see Co. Lit. 
42a; Burt. Comp. pi. 725 ; Williams Real Property, 12th Ed., p. 22. 
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A devise to A. so long as he resides a specified time and then over, S. 58. 
makes him tenant for life within this subs. : Be Paget, 30 Ch. D. 161. , 

T.Tlf fTF.rt 

A discretionary trust in trustees during the life of A. to pay the rents Owners 

for the benefit of A. and liis wife and children (there being no children oeneballt. 

in existence), does not make A. and wife a tenant for life under this — 7- 

suhs. : Be Atkinson, Atkinson v. Bruce, 30 Ch. D. 605, affirmed 31 ib. ^^^^^^^""^ 

over OD non- 
577 ; and see Be Borne, 39 ib. 84 ; and a trust to accumulate for twenty resideace. 

years and then to convey to uses under which an existing person, if Discretionary 

thpn Hving, would be tenant for life does not make him a present Trust. 

tenant for life within the Act : Be Strangways, HicMey v. Strang^ Trust to 

toays, 34 Ch. D. 423, and see Be Home, ubi suprcL accumulate. 

(yii.) A tenant in tail after possibilitj of issne extinct : 
(?iii.) A tenant by the curtesy : 

Where the wife takes the fee under a conveyance or will, that would Tenant by 
be a settlement within the definition of settlement, s. 2 (1) : and under **** curtesy. 
S. L. A., 1884, R. 8, an estate by the curtesy in cases of descent as well 
as conveyance is to be considered as arising under a settlement made 
by the wife. 

(ix.) A person entitled to the income of land under a 
trust or direction for payment thereof to him 
during his own or any other life, whether subject 
to expenses of management or not, or until sale 
of the land, or until forfeiture of his interest 
therein on bankruptcy or other eyenL 

Subject to a term for raising money there was a deyise to the use of 
trustees during the life of A. u|)on trust to enter into possession, and 
manage and pay expenses and outgoings and an annuity, and pay the 
balance of the rents to A. during his lijfe. There was no bilance. It 
was held that A. had imder this subs, the powers of a tenant for life : 
Be Jones, 24 Ch. P. 583, affirmed 26 ib, 736 ; see also Be CHtheroe, 
28 Ch. D. 378, afiSrmed 31 ib, 135; Be Cookes, Cookes v. Cookes, 
W. N. 1885, 177. 

"Entitled to the income of land " means entitled under the limita- 
tions of the settlement without regard to incumbrancex : per Cotton, L.J., 
Be Jones, 26 Ch. D. 738 ; and does not m'^an entitled under a dis- 
cretionary power ; Be Atkinson, 31 Ch. D. 677; Be Home, 39 Ch. D. 
• 84. A trust to repair does not prevent the equitable tenant for life Effect of trust 
from being let into possession upon an undertaking to repair : Be °' repair"- 
Bentley, Wade v. Wilson, 54 L. J. Ch. 782, 33 W. R. 610. 

(2.) In every such case, the provisions of this Act 
referring to a tenant for life, either as conferring powers 
on him or otherwise, and to a settlement, and to settled 
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ss. 58, 59, 60. land, shall extend to each of the persons aforesaid/and to 

the instrnment under which his estate or interest arises, 
and to the land therein comprised. 

(3.) In any snch case any reference in this Act to 
death as regards a tenant for life shall, where necessary, 
be deemed to refer to the determination by death or 
otherwise of sach estate or interest as last aforesaid. 

The general effect of this s. is, that in all the preceding proyisions of 
the Act each limited owner here mentioned is to he considered as also 
inserted wherever tenant for life is mentioned, and all consequential 
provisions as to trustees, the Court, and other matters apply to the case 
of each such limited owner '' as if each of them were a tenant for life ** 
(suhs. 1), as well as to the case of a tenant for life. 



Infants ; 
Married 
Women ; 
Lunatics. 



XIV. — Infants; Mabbiep Women; Lunatics. 

69, Where a person^ who is in his own right seised of 
. . ~r or entitled in possession to land, is an infant, then for 
lately entitled purposos of this Act the land is settled land, and the 
for^ife^^^ infant shall be deemed tenant for life thereof 

" Land " means land of any tenure (see n. to s. 2 (2) p. 238), so that 

this s. includes copyholds and leaseholds as well as freeholds. 
Appointment The s. applies only to an in&Dt absolutely entitled : Be Homey 39 

of person to ch. D. 84. Where an infant was entitled as heir-at-law to an un« 
exerase powers ^jiyj^g^ share, the Court appointed a person to exercise the powers of 

the Act on his behalf on a sale of the entirety, but refused to appoint 

for that purpose a oo-owner : QreenvUys Estate^ 11 L. R. Ir. 138 ; 

and the sale may be made out of Court : He PHce^ Leighton v. Price^ 

27 Ch. D. 662. 
A share to which an infant becomes entitled in possession, on an 

intestacy, of partnership land, is within the meaning of this s. : Re WeUs^ 

31 W. R. 764 ; W. N. 1883, 111. 



Partnership 
land. 



Tenant for 
life, infant. 



60. Where a tenant for life, or a person haying the 
powers of a tenant for life under this Act^ is an infant, or 
an infant would, if he were of full age, be a tenant for 
life, or have the powers of a tenant for life under this 
Act, the powers of a tenant for life under this. Act may 
be exercised on his behalf by the trustees of the settle- 
ment, and if there are none, then by such person and in 
such manner as the Court, on the application o^ a testa- 
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mentary or other guardian or next friend of the infieuit, 
either generally or in a particular instance, orders. 

Under 49 & 60 Vict. c. 27, the mother may appoint a gaardian. A 
widow is now always guardian of her infant children either alone or 
jointly with the guardians appointed by the father. 

The effect of this s. is not to take away the powers of an infant 
being tenant for life, or having the powers of a tenant for life under 
8. 59, but to enable the appointment of persons to exercise them on his 
behalf. This is important in construing ss. 61, 62. 

During the infancy of a person in the position of a tenant for life, 
any consent by him required under this Act must be given by the 
trustees : Be Duke of Newcastle, 24 Ch. D. 129. 

A sale may be made by persons appointed under this s., though there 
are no trustees of the settlement within the meaning of this Act, but 
the purchase-money must be paid into Court : Be DitdUy^ 35 Ch. D. 
338. 

An infant who takes a vested estate, liable to be divested on his 
death under the age of twenty-one, is within this s. : Re Jamea^ W. N. 
1884,172; 32 W. R. 898. 

For form of summons for the appointment of persons to exercise 
powers on behalf of an infant see S. L. A. Rules, Form XXII. 
(Chap. 7III., tn/rd). 

In the case of Re Welh (31 W. R. 764 ; W. N. 1883, 111), an ap- 
pointment of trustees was made on the application of a next friend ; 
and see OreenviU^s Estate (11 L. H. Ir. 138, note to last. s.). 

See upon this s. Re Poivdl, W. N. 1884, 67, note to s. 63 (i.), 
in/rcU 



SS. 60, 61. 



Infants ; 
Married 
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LUNATIO& 

Guardian. 



Consent of 
infant. 



Sale though 
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61. — (1.) The foregoing proyisions of this Act do not Married 
apply in the case of a married woman, hoTto'be 

(2.) Where a married woman who, if she had not been affected. 
a married woman, would have been a tenant for life or 
would have had the powers of a tenant for life under the 
foregoing provisions of this Act, is entitled for her sepa- 
rate use, or is entitled under any statute, passed or to be 
passed, for her separate property, or as a feme sole, then 
she, without her husband, shall have the powers of a 
tenant for life under this Act. 

A decree for judicial separation under 20 & 21 Vict. c. 85, ss. 7, 25, Judicial 
or a protection order under s. 21 of that Act and 21 & 22 Vict. c. 108, separation or 
ss. 6, 8, or under 41 & 42 Vict. c. 19, s. 4, constitutes the married J^^J^'*®'' 
woman Sifeme sole, and she, as tenant for life, thereby becomes entitled 
to sell without the concurrence of her husband. A judicial separation 
only makes her a fenie sole as from the date of the decree or order 
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(20 & 21 Vict. c. 85, s. 25), and the estate for life must have been 
acquired whether in possession or reversion after that date ; Watte v* 
Morland, 38 Ch. D. 135. But under 21 & 22 Vict. c. 108, s. 8, a pro- 
tection order makes her ^feme sole as to an estate for life which falls 
into possession after the date of the order thon:;h she was previously 
entitled in remainder: Be Whittinghamy 12 W. B. 775; Re Insole^ 
L. B. 1 Eq. 470. 

Every estate for life acquired by a married woman after 1882 is now 
acquired by her as d^fetne sole under the M. W. P. A., 1882. 

(3.) Where she is entitled otherwise than as aforesaid, 
then she and her husband together shall have the powers 
of a tenant for life nnder this Act. 

An order under s. 91 of the Fines and Becoveries Act affords no 
assistance towards dispensing with the husband's concurrence. It 
does not affect the husband's rights and does not enable a conveyance 
under a joint power : Be Eden, 28 L. J. N. S. C. P. 5. 



Infant mar- 
ried woman. 



Acknowledg- 
ment un- 
necessarjr* 



(4.) The provisions of this Act referring to a tenant for 
life and a settlement and settled land shall extend to the 
married woman without her husband, or to her and her 
husband together, as the case may require, and to the 
instrument under which her estate or interest arises, and 
to the land therein comprised. 

(5.) The married woman may execute, make, and do 
all deeds, instruments, and things necessary or proper for 
giving effect to the provisions of this section. 

(6.) A restraint on anticipation in the settlement shall 
not prevent the exercise by her of any power under this 
Act. 

This B. does not enable a married woman who is an infant to exercise 
the powers of the Act ; the disability of infancy remains, notwith- 
standing coverture, and ss. 59 and 60 apply {HearU v. Greenbank^ 
3 Atk. 695 ; Sug. Powers, 177, 8th ed.), unless the intention is clear 
ihat the \xmex should be exercised during minority : Be Cardross^ 
7 Ch. D. 728 ; Be D'Angibau, 15 ib. 228. The effect of subs. 4 is to 
make all the previous ss. of the Act read as if the expression 
** tenant for life ^ had been, in the case of a married woman entitled 
for her separate use, or as a feme sole, replaced by '* married woman 
tenant for life,** and had been in any other case replaced by '* married 
woman tenant for life together with her husband.*' 

Subs. 5 expressly authorizes the married woman to execute the 
powers of the Act by deeds and instruments which (as in the case of 
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other powers to be exercised by deed) will not require acknowledg- SS. 61, 62. 
ment : Sug. Powers, 153, 8th ed. In fact, acknowled^onent is by the 
Fines and Recoveries Act conBned to dispositions authorized by that Married 
Act, and cannot apply to any other disposition unless expressly made Women ; 
necessary. By the M. W. P. A., 1882, acknowledgmeut has c«»sed to Lunatics^ 
be re^iuired in the case of women man led after 1882, and in the case ' 

of property acquired by a married woman after 1882 without regard to 
the date of her marriage. 

The only case in which the concurrence of the husband becomes 
necessary is where both the marriage and the settlement are before 
1883, and the wife is not entitled for her separate use. Where she is 
so entitled, even though the legal estate for life be in the huuband in 
right of the wife, still his concurrence is not necessary. He is a 
trustee for her. The equitable tenant for life is full tenant for life 
for the purposes of the Act (s. 58 (1) (iz.)), and can pass the legal estate. 

62. Where a tenant for life or a person haying the Tfeiumt for 
powers of a tenant for life under this Act, is a lunatic, so ^^^^ iwaa**^. 
found by inquisition, the committee of his estate may, in 
his name and on his behalf, under an order of the Lord 
Chancellor, or other person intrusted by virtue of the 
Queen's Sign Manual with the care and commitment of 
the custody of the persons and estates of lunatics, exer- 
cise the powers of a tenant for life under this Act ; and 
the order may be made on the petition of any person 
interested in the settled land, or of the committee of the 
estate. 

In Be Qaitskdl (40 Ch. D. 416) the committe-^ of a lunatic tenant in 
tail was authorized to take proceedings under this s. to sell his undivided 
shares to a co-owner of the other shares. 

A lunatic not found so by inquisition cannot d'spose of his fee simple Lunatic infant, 
land, nor docs the Act enable the disposal by him of land of which he 
is tenant for life, but if the lunatic be also an infant then ss. 59 and 60 
apply, as the ordinary jurisdiction in case of infants is not ousted 
unless there be a commission of lunacy : Beall v. Smith, 9 Ch. A p. 85, 
92; Re EdvxirdSy 10 Ch. D. 605. The same principle applies where a 
tenant in tail, who is a person having; the powers of a tenant for life, 
s. 58 (1) (i.), is a lunatic and also an infant, and see note to s. 60. In 
the case of a marrii d woman, where her husband, wlio has an estate Married 
in her right, and whose concurrence is uecessary under s. 61 (3), is a won^*°« 
lunatic, the powers of the Act cannot be exercised unless under a 
commission; but if the married woman is entitled for her separate 
use, or as t^feme sde, then she alone can exercise the powers of the 
Act (s. 61 (2)), and in any case 1f she is an infant s. 59 or 60 
a]iplies. 
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In tbe case of a lunatic, as well as of any other tenant for life, notice 
under s. 45 must be served npon the trustees, and if necessary, trustees 
must be appointed for the purposes of the Act : Be Taylor, 31 W. R. 
696 ; W. N. 1883, 95. 

An order in lunacy is necessary to enable the committee to give the 
notice required by s. 45 : Bay's Settled Estates, 25 Gh. D. 464. 



Settlement 

BY WAY OP 
TeUOTS FOB 

Sale. 

Prorision for 
case of trust 
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XV. — Settlement by way op Trusts for Sale. 

68. — (1.) Any land, or any estate or interest in land, 
which under or by virtue of any deed, will, or agreement, 
covenant to surrender, copy of court roll, Act of Parlia- 
ment, or other instrument or any number of instruments, 
whether made or passed before or after, or partly before 
and partly after, the commencement of this Act, is sub- 
ject to a trust or direction for sale of that land, estate, or 
interest, and for the application or disposal of the money 
to arise from the sale, or the income of that money, or the 
income of the land until sale, or any part of that money 
or income, for the benefit of any person for his life, or any 
other limited period, or for the benefit of two or more 
persons concurrently for any limited period, and whether 
absolutely, or subject to a trust for accumulation of iu- 
come for payment of debts or other purpose, or to any 
other restriction, shall be deemed to be settled land, and 
the instrument or instruments under which the trust 
arises shall be deemed to be a settlement ; and the person 
for the time being beneficially entitled to the income of 
the land, estate, or interest aforesaid until sale, whether 
absolutely or subject as aforesaid, shall be deemed to be 
tenant for life thereof ; or if two or more persons are so 
entitled concurrently, then those persons shall be deemed 
to constitute together the tenant for life thereof ; and the 
persons, if any, who are for the time being under the 
settlement trustees for sale of the settled land, or having 
power of consent to, or approval of, or control over the 
sale, or if under the settlement there are no such trustees, 
then tbe persons, if any, for the time being, who are by 
the settlement declared to be trustees thereof for purposes 
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of this Act are for purposes of tliis Act trustees of the s- 63. 

settlement* Settlement 

BY WAT OF 

Where a testatrix appointed real estate to trustees upon trust to sell Trusts for 
and invest and to use so much of the annual income as should be re- Sale. 
quired for the maintenance and education of her son and daughter (who infant entitled 
were both infants) and to accumulate the remainder of the income, and at twenty-one 
when her son should attain twenty-one to pay him one moiety of the with trust for 
principal money and interest, and to pay to her daughter the other "a*'^*®^^^** 
moiety when she should attain that age or marry; it was held that the 
infants were tenants for life under this s. of the Act: Be Powell^ 
Allaway v Oakley, W. N. 1884, 67 ; and see Re Homey 39 Ch. D. 84, 
where there was a discretionary trust for maintenance of children, with 
directions for accumulation, for the benefit of children attaining twenty- 
one, and so not necessarily for those children who were taking the 
income : and it was accordingly held in the Court of Appeal that they 
were not tenants for life within this s. 

The trust or direction for sale under this subs, must be for immediate 
sale : Re Eorne^ vbi suprdi. 

And see Re Hale A Clarke^ 34 W. R. 624, W. N. 1886, 65. 

(2.) In every such case the provisions of this Act 
referring to a tenant for life, and to a settlement, and 
to settled land, shall extend to the person or persons 
aforesaid, and to the instrument or instruments under 
which his or their estate or interest arises, and to the 
land therein comprised, subject and except as in this 
section provided (that is to say) : 

(i.) Any reference in this Act to the predecessors or 
successors in title of the tenemt for life, or to the 
remaindermen, or reversioners or other persons 
interested in the settled lemd, shall be deemed 
to refer to the persons interested in succession or 
otherwise in the money to arise from sale of the 
land, or the income of that money, or the income 
of the land, until sale (as the case may require), 
(ii.) Capital money arising under this Act from the 
settled land shall not be applied in the purchase 
of land unless such application is authorized by 
the settlement in the case of capital money 
arising thereunder from sales or other disposi- 
^ tions of the settled land, but may, in addition to 
any other mode of application authorized by this 
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Acty be applied in any mode in which capital 
money arising nnder the settlement from any 
such sale or other disposition is applicable there- 
under, subject to any consent required or direc- 
tion given by the settlement with respect to 
the application of trust money of the settle- 
ment. 

Where land has been bought under a power in a mooey settlement 
(e.g. a power to buy a resideuce, or to invest in purchase of land), and 
is subjc'ct tc> a truHt for re-sale, it is conceivtd that capital mooey 
arising from a sale of the land under this s., and s. 7 of the S. L. A.» 
1H84, or from the exercise in relation to the land of any other power 
given by the Settled Land Acts (as in Re Ridge, 31 Ch. D. 504, cited 
on subs, (iv.) infra), would be applicable as capital money under thut^e 
Acts, if a case for such application arose ; but uo other money held on 
the trusts of the settlement would : s. 33, supra, would not apply. 

(iii.) Capital money arising under this Act from the 
settled land and the securities in which the 
same is invested, shall not for any purpose of 
disposition, transmission, or devolution, be con- 
sidered as land unless the same would, if arising 
under the settlement from a sale or disposition 
of the settled land, have been so considered, 
and the same shall be held in trust for and 
shall go to the same persons successively in the 
same manner, and for and on the same estates, 
interests, and trusts as the same would have 
gone and been held if arising under the settle- 
ment from a sale or disposition of the settled 
land, and the income of such capital money 
and securities shall be paid or applied accord- 
ingly. 

(iv.) Land of whatever tenure acquired under this Act 
by purchase, or in exchange, or on partition, 
shall be conveyed to and vested in the trustees 
of the settlement, on the trusts, and subject to 
the powers and provisions which, under the 
settlement or by reason of the exercise of any 
power of appointment or charging therein con- 
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tained, are subsisting with respect to the settled ss. es, 64. 

landy or woiQd be so subsisting if the same had smwrnr 

not been sold, or as near thereto as circmnstances ^^ ^^^ or 
permit, bnt so as not to increase or multiply sale. 

charges or powers of charging. 

The effect of this b. was to prevent trustees for sale selling without Amendrntnt 
the consent of persons who might be tenants for life of the proceeds ^7^ ^ -^i 
of sale. This difficulty has been removed by the 8. L. A., 1884, ^^^ ^ ^' 
s. 6 (1) infrcL 

In determining whether land vested in trustees on an absolute trust What is a 
for sale is subject to the provisions of this s. the Court looks simply at Bettlement 
the instrument or instruments which originally created the trust ; any ^"^^' ^ ^^ 
subsequent sub-settlements of shares of the sale money are not taken 
into account : EarU and Webster's Contract, 24 Gh. D. 144 ; but see 
Be Ridge, 31 ib. 504. 

The provisions of s. 11, as to setting apart three-fourths of the rent 
under a mining lease, where the tenant for life is impeachable for waste, 
were applied to a lease under this s. by a tenant for life of proceeds of 
sale : Be Bidge, vM supra, 

XVL— EkPEALS. Rbpkau. 

64. — (1.) The enactments described in the schedule to Bepeoi of 
this Act are hereby repealed. J^^^'J 

(2.) The repeal by this Act of any enactment shall not 
affect any right accrued or obligation incurred thereunder 
before the commencement of this Act ; nor shall the same 
affect the validity or iuyalidity, or any operation, effect, 
or consequence, of any instrument executed or made, or 
of anything done or suffered, or of any order made, before 
the commencement of this Act ; nor shall the same affect 
any action, proceeding, or thing then pending or uncom- 
pleted; and eyery such action, proceeding, and thing 
may be carried on and completed as if there had been no 
such repeal in this Act. 

The only parts of Lord Oranworth's Act (23 & 24 Vict. o. 146) here 
repealed which are not re-enacted, are the provisions for the renewal of 
leases and for raising money on renewals. But those provisions have 
in effect been re-enacted by the Trustee Act, 1888 (51 & 52 Vict. c. 69), 
ss. 10, 11, supra. Part III., Ch. L 

The partial repeal of the Improvement of Land Act, 1864, renders it 
much easier to borrow under that Act for improvements. This Act 
does not enable borrowing for that purpose. 



a. 65. 

Irblahdu 



Ireland. 
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XVII. — Ireland. 

Modifi^ioDf ®^' — (^') ^^ ^^^ application of this Act to Ireland the 
respecting foregoing proYisions shall be modified as in this section 
proyided. 

(2.) The Conrt shall be Her Majesty's High Court of 
Justice in Ireland. 

(3.) All matters within the jurisdiction of that Court 
shall, subject to the Acts regulating that Court, be as- 
signed to the Chancery Division of that Court; but 
General Bules under this Act for Ireland may direct that 
those matters or any of them be assigned to the Land 
Judges of that Division. 

(4.) Any deed inroUed under this Act shall be inroUed 
in the Becord and Writ Office of that Division. 

See B. 16 (liL). 

(5.) General Bules for purposes of this Act for Ireland 

shall be deemed Bules of Court within the Supreme Court 

40 & 41 Vict, of Judicature Act (Ireland), 1877, and may be made 

accordingly, at any time after the passing of this Act, to 
take effect on or after the commencement of this Act. 

(6.) The several Civil Bill Courts in Ireland shall, in 
addition to the jurisdiction possessed by them indepen- 
dently of this Act, have and exercise the power and 
authority exercisable by the Court under this Act, in all 
proceedings where the property, the subject of the pro- 
ceedings, does not exceed in capital value five hundred 
pounds, or in annual value thirty pounds. 
40 & 41 Vict. (7.) The provisions of Part 11. of the County Officers 
and Courts (Ireland) Act, 1877, relative to the equitable 
jurisdiction of the Civil Bill Courts, shall apply to the 
jurisdiction exercisable by those Courts under this Act. 

(8.) Bules and Orders for purposes of this Act, as tax 
as it relates to the Civil Bill Courts, may be made at any 
time after the passing of this Act, to take effect on or 
after the commencement of this Act, in manner prescribed 
by section seventy-nine of the County Officers and Courts 
(Ireland) Act, 1877. 



c. 57. 



c. 56. 
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(9.) The Commissioners of Pablic Works in Ireland 
shall be substituted for the Land Commissioners. 

(10.) The term for which a lease other than a building 
or mining lease may be granted shall be not exceeding 
thirty-five years. 



S. 65. 
Ireland, 



THE SCHEDULE. 



23 & 24 Vict, 
c. 145, in part. 



REPEALS. 

An Act to give to trustees, 
mortgagees, and others, cer- 
tain powers now commonly 
inserted in settlements, mort- 
gages, and wills . • . . 



in part ; 
namely,- 



27 & 28 Vict, 
o. 114, in part. 



40 & 41 Tict. 
c. 18, in part. 



Fasts I. and IV. 

(being so much of the Act as 
is not repealed by the Con- 
veyancing and Law of Pro- 
perty Act, 1881) (a). 

The Improvement of Land! in part; 

Act, 1864 j niamely, 

Sections seventeen and 
eighteen : 

Section twenty-one, from 
" either by a party " to " be- 
nefice) or " (inclusive) ; and 
from ** or if the land owner " 
to "minor or minors" (in- 
clusive); and "or circum- 
stance " (twice) : 

Except as regards Scotland. 

The Settled Estates Act, 1877, in part ; 

namely,- 
Section seventeen. 



(a) But 88. 8 and 9 of 23 & 24 Vict. c. 145, have been in part re- 
enacted by 61 & 52 Vict. c. 59, ss. 10 and 11, suprd, Part III., Ch. I. 

Y 2 
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ImproTunent Note. — S. 21 of the ImproTement of Land Act» 1864, as it must 
of L. A., 186^ jiQ^ (except as to Scotland) be read, is as follows : — 
by s! L. A 8L If a&d when any Dissent from any such Application to the 

I . GommissionerB for their Sanction of proposed Improvements shall 

diMent, or have been notified in Writing to the Commiaaionersy by the Gommi»* 
when land- sioners, Trustees, Company, or other Body or Individuals interested 
'^vh'' ^^^^"tn ^ *°y Biver or Canal which would or might be interfered with as 
he protected, hereinbefore mentioned, the Landowner desiring such Improvements 
Court of may apply to the High Court of Chancery in England or Irdand where 

Chancery or guch Lands are situate in England or Ireland respectively, or to the 
Sewion may Court of Session where such Lands are situate in Scotland^ for an Order 
CommiBsioners ^^ ^^^ Court authorizing the Commissioners to entertain and proceed 
to proceed. upon the Application for such proposed Improvements notwithstanding 

such Dissent; and such Application shall be made, as to Lands in 
England, to the Master of the Bolls or any one of the Yice Chancellors 
sitting at Chambers, by Summons, calling on the Party dissenting to 
show Cause why such Order should not be made ; as to Lands in Iro' 
land, to the Master of the Bolls, by summary Petition or otherwise, as 
he shall by any General Order direct; and as to Lands in Scotland^ to 
either Division of the Court of Session in Time of Session, or to the 
Lord Ordinary sitting on Bills in Time of Vacation, by summary 
Petition ; and the Court or single Judge, as the Case may be, to whom 
such Application shall be made, shall hear and determine such Appli- 
cation, and for that Purpose shall have Power to make or direct to be 
made all such In(|uiries, and receive and entertain all such Statements 
and Evidence, on Oath or by Affidavit, as such Court or Judge may 
consider necessary or desirable, or as may be produced before them or 
him ; and if upon a Consideration of all the Circumstances such Court 
or Judge shall be of opinion that the Commissioners should entertain 
and proceed upon such Application, an Order shall be made authorizing 
and requiring them to proceed thereon, and to deal with the same 
according to the Provisions of this Act authorizing them in that Behalf, 
notwithstanding such Dissent as aforesaid : Provided that if at any Time 
after Notification of such Dissent, and before any such Order shall have 
been applied for and made as aforesaid, such Dissent shall be with- 
drawn by a like Notification in Writing, it shall not be necessary to 
make or proceed with such Application, or to obtain such Order. 
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CHAPTER III. 

THE SETTLED LAND ACT, 1884. 
47 & 48 VIOT. a 18, 

An Act to amend the Settled Land Act, 1882. 

[3rd July, 1884.] 

Be it enacted by the Queen's most Excellent Majesty, by ss. i, 2, 8, 4, 

and with the advice and consent of the Lords Spiritual '_ 

and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : 

1. This Act may be cited as the Settled Land Act, short title. 
1884. 

2. The expression 'Hhe Act of 1882 " used in this Act interpretation. 
means the Settled Land Act, 1882. 

8. The Act of 1882 and this Act are to be read and Construction 
construed together as one Act, and expressions used in ^^ ^^^' 
this Act are to have the same meanings as those attached 
by the Act of 1882 to similar expressions used therein. 

4. A fine received on the grant of a lease under any Fine on a 
power conferred by the Act of 1882 is to be deemed ^^^^ money. 
capital money arising under that Act. 

5. — (1.) The notice required by section forty-five of Notice nnder 
the Act of 1882 of intention to make a sale, exchange, ^^gg ^ ^*^*" 
partition, or lease may be notice of a general intention in may, as to a 

*i.viii» sale, exchange, 

tnat benail. partition, or 

lease, be 
The notice required by s. 45 of S. L. A, 1882, is now, by s. 7 (L) of generaL 

8. L. A., 1890, ^pensed with in the case of certain leases. 

(2.) The tenant for life is, upon request by a trustee 
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ss. 5, 6. of the settlement^ to farniah to him snch particulars 
and information as may reasonably be required by him 
from time to time with reference to sales, exchanges, 
partitions or leases effected, or in progress, or imme- 
diately intended. 

(3.) Any tmstee by writing under his hand, may 
waive notice either in any particular case, or generally, 
and may accept less than one month's notice. 

(4.) This section applies to a notice given before, as 
well as to a notice given after, the passing of this Act. 

(5.) Provided that a notice, to the sufficiency of which 
objection has been taken before the passing of this Act, 
is not made sufficient by virtue of this Act. 

Subs. 1 only applies to the case of a sale, exchange, partition, or 
lease. Spedfic notice within the meaning of Ray*s Settled Egtatee, 
25 Ch. D. 464, is still necessary as to a mortgage or charge. Sale 
includes an enfranchisement within the Act of 1882, s. 3 (iL). 

Under s. 44 of the Act of 1882, a trustee can apply to the Court for 
any particulars or information, and a tenant for life improperly refosing 
would be liable to costs. The cost of furnishing particulars and infor- 
mation being costs of the trust will be payable out of capital. 

Under subs. 3 the waiver or acceptance to be complete must be by 
all the trustees, if more than one, and will include the required notice 
to the solicitor of the trustees, which is merely a secondary notice to 
the trustees. 

Afl io oonsenti 6. — (1.) In the casc of a settlement within the meaning 
iife!*"*°*' °' of section sixty-three of the Act of 1882, any consent not 
required by the terms of the settlement is not by force 
of anything contained in that Act to be deemed neces- 
sary to enable the trustees of the settlement, or any other 
person, to execute any of the trusts or powers created by 
the settlement. 

(2.) In the case of every other settlement, not within 
the meaning of section sixty-three of the Act of 1882, 
where two or more persons together constitute the tenant 
for life for the purposes of that Act, then, notwithstanding 
anything contained in sub-section (2) of section fifty-six 
of that Act, requiring the consent of all those persons, 
the consent of one only of those persons is by force of 
that section to be deemed necessary to the exercise by 
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the trustees of the settlement, or by any other person, of ss. 6, 7. 
any power conferred by the settlen^ent exercisable for 
any purpose provided for in that Act. 

(3.) This section applies to dealings before, as well as 
after, the passing of this Act. 

Subs. 1 applies only to the case of land held on trnst for sale dealt 
with by B. 63 of the Act of 1882, and if there be no order under s. 7 of 
ibis Act the trustees can now perform the trusts in the same manner as 
before the Act of 1882. 

By subs. 2 the object of s. 56 (2) of the Act of 1882 Lb attained by 
making the consent of one only of several concurrent tenants for life 
sufficient. The consent of several persons taking concurrently, required 
by s. 2 (6) and s. 56 (2), caused an unnecessary hindrance. 

7. With respect to the powers conferred by section Powers giren 
sixty-three of the Act of 1882, the following provisions eJeJciLVoiS 
are to have effect : — ^^^ i**^® <>** 

(L) Those powers are not to be exercised without the 
leave of the Court. 

(ii.) The Court may by order, in any case in which it 
thinks fit, give leave to exercise all or any of 
those powers, and the order is to name the 
person or persons to whom leave is given. 

(iii.) The Court may from time to time rescind, or 
vary, any order made under this section, or 
may make any new or further order. 

(iv.) So long as an order under this section is in force, 
neither the trustees of the settlement, nor any 
person other than a person having the leave, 
shall execute any trust or power created by 
the settlement, for any purpose for which leave 
is by the order given, to exercise a power con- 
ferred by the Act of 1882. 

(v.) An order under this section may be registered 
and re-registered, as a lis pendens, against the 
trustees of the settlement named in the order, 
describing them on the register as ** Trustees 
for the purposes of the Settled Land Act, 
1882." 

(vi.) Any person dealing with the trustees from time 
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'8.7, to tune, or with any other person acting under 

the tmsts or powers of the settlement, is not 
to be affected by an order nnder this section, 
unless and until the order is dnly registered, 
and when necessary re-registered as a lis 
pendens, 
(yii.) An application to the Court under this section 
may be made by the tenant for life, or by the 
persons who together constitute the tenant for 
life, within the meaning of section sixty-three 
of the Act of 1882. 
(yiiL) An application to rescind or yary an order, or to 
make any new or farther order under this seo- 
tion, may be made also by the trustees of the 
settlement, or by any person beneficially 
interested under the settlement, 
(ix.) The person or persons to whom leave is given by 
an order under this section, shall be deemed 
the proper person or persons to exercise the 
powers conferred by section sixty-three of the 
Act of 1882, and shall have, and may exercise 
those powers accordingly, 
(x.) This section is not to affect any dealing which 
has taken place before the passing of this Act, 
under any trust or power to which this section 
applies. 

The result of this s. is that : — 

(1.) The tenant for life muBt, before exercising a power under s. 63, 

obtain leave of the Court, and after leave given, the trustees 

are not to exercise any power to which the leave extends. 

This will prevent concurrent conflicting powers. The leave 

will be obtained on sununons. 
(2.) The order giving leave will be registered as a lis pendens. If 

a purchaser does not find any Us pendoiB registered he will 

know that the trustees are free to deal. 
(3.) The lis pendens will be registered against the trustees, as 

** Trustees under the S. L. A., 1882," so that the nature of 

the order is shewn, and the registration will not affect them 

in their dealings with their own property. 
(4.) The order will also describe the person to whom leave is given 

as being tenant for life, which is made conclusive as to his 
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baying that character, and absolyes a purchaser fixnn in- SS. 7, 8. 

quiring into the trusts affecting the sale money. In this 

way the title to the money will not come on the title to the 

land. 
A tenant for life does not in general require the powers conferred 
"by s. 63 of the Act of 1882. That s. was only required to prevent 
Settlements being made by way of trust for sale to evade the preceding 
part of the Act. 

For orders under this s. see 120 Eoughton Estate^ 30 Ch. D. 102 ; 
He Harding's Estate^ 1891, 1 Gh. 60 (which latter case deals with the 
powers of the Court, under this s., where an order has been already 
made in an action, giving the trustees leave to sell). 

8. For the purposes of the Act of 1882 the estate of a Curtesj to be 
tenant by the curtesy is to be deemed an estate arising ^^m wider 
under a settlement made by his wife. settlement. 

See note to S. L. A., 1882, s. 58 (1) (viii.). 

In applying to the Court under this s. the title of the proceedings 
wiU be, " In the matter of, &a, settled by a settlement made within 
the meaning of the Settled Land Act, 1884, s. 8, by A. B., deceased, 
the late wife of G. B." The date must necessarily be omitted. See 
8. L. A. Rules, Form I., Chap. Yin., ir\frdb. 
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CHAPTER IV. 

8. 1. THE SETTLED LAND ACTS (AMENDMENT) ACT, 1887. 

50 & 51 VICT. 0. 30. 

An Aet to amend the Settled Land Act, 1882. 

[23rd August, 1887.] 

^38*^^*^' Whereas by the twenty-first section of the Settled 

Land Act, 1882 (in this Act referred to as the Act of 
1882), it is provided that capital money arising nnder 
that Act may be applied in payment for any improve- 
ment by that Act authorized : 

Be it therefore enaeted by the Queen's most Excellent 
Majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and the Commons, in this 
present Parliament assembled, and > by the authority of 
the same, as follows : 

Amendment L Where any improvement of a kind authorised by 

the's. L.^A., the Act of 1882 has been or may be made either before 
1882. Qf ^f^j i}^^ passing of this Act, and a rentcharge, whether 

temporary or perpetual, has been or may be created in 
pursuance of any Act of Parliament, with the object of 
paying off any moneys advanced for the purpose of 
defraying the expenses of such improvement, any capital 
money expended in redeeming such rentcharge, or other- 
wise providing for the payment thereof, shall be deemed 
to be applied in payment for an improvement authorized 
by the Act of 1882. 

This Act was oonspquent on the decision in Be KnatMvUj 27 Ch. D. 
349 ; 29 ib. 588. 

It has been held that capital must not be applied in payment of any 
portions of an instalment which represent interest : Be Lord Suddey^ 
37 Ch. D. 123 ; but the Court of Appeal, in ^e Lord Egnumfa 8. JE., 
45 Ch. D. 395 (where capital was allowed to be paid, by way of bonus. 
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to the mortgagees, in addition to their principal, to induce them to be SS. 1, 2, 3. 
redeemed), thought this construction of the Statute too narrow. 

And as to what improvements are within this s., see Be Newton^B 
8. E., W. N. 1889, 201 ; 1890, 24. 

Lnprovements mentioned in s. 13 of the Act of 1690 are within this 
& (see s. 2 of the later Act); which will accordingly apply to a rent- 
charge under the Limited Owners' Residences Act, 1870, to the extent 
to which s. 13 of the S. L. A., 1890, allows capital money to be 
applied. 

2. Any impToyement in payment for which capital s. 28 of 

• ■■■•' SLA 1882a 

money is applied or deemed to be applied nnder the pro- ^ ^^pp^^ to 
visions of the preceding section shall be deemed to be an improvementfl 
improyement within the meaning of section twenty-eight ceding section. 
of the Act of 1882, and the provisions of snch last-men- 
tioned section shall, so far as applicable, be deemed to 
apply to snch improyement. 

3. This Act shall be constmed as one with the Settled Short title. 
Land Act, 1882, and the Settled Land Act, 1884, and 

may be cited together with those Acts as the Settled 
Land Acts, 1882 to 1887, and separately as the Settled 
Land Acts (Amendment) Act, 1887. 
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CHAPTEB V. 

THE SETTLED LAND ACT, 1889. 
52 & 53 VICT. 0. 36. 

An Act to amend the Settled Land Act, 1882. 

[12th August, 1889.] 

ss. 1, 2, 3. Be it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal^ and Commons, in this present 
Parliament assembled, and by the authority of the same, 
as follows : 

Comtraction 1. This Act shall be construed as one with the Settled 
wd^ihort La^^ ^^^ jgg2 ^ 1337^ ^^ ^^^ ^ ^i^ed together 

with those Acts as the Settled Land Acts, 1882 to 1889, 
and separately as the Settled Land Act, 1889. 

Option of 2. Any building lease, and any agreement for granting 

wid^S^ilLs building leases, under the Settled Land Act, 1882, may 
45 6 46 Vict, contain an option, to be exercised at any time within 

an agreed number of years not exceeding ten, for the 
lessee to purchase the land leased at a price fixed at the 
time of the making of the lease or agreement for the 
lease, such price to be the best which having regard to 
the rent reserved can reasonably be obtained, and to be 
either a fixed sum of money or such a sum of money as 
shall be equal to a stated number of years purchase of 
the highest rent reserved by the lease or agreement. 

See S. L. A., 1882, ss. 6, 7, 8, 31. 

Price to be 3. Such price wheu received shall for all purposes be 

monej. Capital money arising under the Settled Land Act, 1882. 
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CHAPTEB VL 

THE SETTLED LAND ACT, 1890. 
53 & 54 VIOT. c. 69. 

An Act to amend the Settled Land Acta, 1882 to 1889. 

[18th August, 1890.] 

Be it enacted by the Queen's most Excellent Majesty^ ss. i, 2, 3, 4» 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, 
as follows : 

Preliminary, 

1. This Act may be cited as the Settled Land Act, Short utie. 
1890. 

2. The Settled Land Acts, 1882 to 1889, and this Act Acta to be 
are to be read and construed together as one Act, and ^gether. 
may be cited as the Settled Land Acts, 1882 to 1890. 

3. Expressions used in this Act are to have the same interpretation. 
meanings as those attached by the Settled Land Acts, 

1882 to 1889, to similar expressions used therein. 

Definitions. 

4. — (1.) Every instrument whereby a tenant for life, instrument in 
in consideration of marriage or as part or by way of any ^"J^awUgeT 
family arrangement, not being a security for payment of &c., to be part 
money advanced, makes an assignment of or creates a ^^^^^^ ^^^ ^ 
charge upon his estate or interest under the settlement 
is to be deemed one of the instruments creating the 
settlement, and not an instrument vesting in any person 
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45 & 46 Vict, 
c. 38. 



ss. 4» 5, 6, 7. any right as assignee for value within the meaning or 
D^l^iooM, operation of section fifty of the Act of 1882. 

(2.) This section is to apply and have effect with 
respect to every disposition before as well as after the 
passing of this Act, unless inconsistent with the nature 
or terms of the disposition. 

See a L. A., 1882, s. 2 (1), «. " Pin money •'; s. 20, n. *' Family 
charges.** 



Creation of 
eauementB 
on exchange 
or partition. 



Power to 
complete 
predecessor's 
contract. 



5. On an exchange or partition any easement, right, 
or privilege of any kind may be reserved or may be 
granted over or in relation to the settled land or any 
part thereof, or other land or an easement, right, or 
privilege of any kind may be given or taken in exchange 
or on partition for land or for any other easement^ right, 
or privilege of any kind. 

See S. L. A., 1882, s. 3 (uL), (iv.) ; s. 17. 

Completum of Cantraota. 

6. A tenant for life may make any conveyance which 
is necessary or proper for giving effect to a contract 
entered into by a predecessor in title, and which if made 
by such predecessor would have been valid as against his 
successors in title. 

See S. L. A., 1882, s. 31 ; this Act by this s. extends the powers 
given by that s., to the case of contracts haying priority to the settle- 
ment ; see also S. L. A., 1882, s. 12 (i.) (ii.), and notes thereon. 



ProTision as to 
leases for 21 
years. 



45 & 46 Vict, 
c. 38. 



Leases. 

7. A lease for a term not exceeding twenty-one yeara 
at the best rent that can be reasonably obtained without 
fine, and whereby the lessee is not exempted from 
punishment for waste, may be made by a tenant for 
life— 

(i.) Without any notice of an intention to make the 
same having been given under section forty- 
five of the Act of 1882 ; and 
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(iL) Notwithstanding that there are no trustees of the ss. 7, 8, 9. 
settlement for the purposes of the Settled Land £^^ 
Acts, 1882 to 1890 ; and 

(iii.) By any writing under hand only containing an 
agreement instead of a covenant by the lessee 
for payment of rent in cases where the term 
does not extend beyond three years from the 
date of the writing. 

See S. L. A., 1882, bb. 6, 7, 45, and s. 10, in/rd, 

8. In a mining lease— ProvUion as 
(i.) The rent may be made to vary according to the ^^ mining 

price of the minerals or substances gotten, or 
any of them : 
(ii.) Such price may be the saleable value, or the price 
or value appearing in any trade or market or 
other price list or return from time to time, or 
may be the marketable value as ascertained in 
any manner prescribed by the lease (including 
a reference to arbitration), or may be an average 
of any such prices or values taken during a 
specified period. 

See S. L. A., 1882, ss. 6, 7, 9. 

9. Where, on a grant for building purposes by a tenant Power to 
for life, the land is expressed to be conveyed in fee Jentchl*! 
fiimple with or subject to a reservation thereout of a on a grant in 
perpetual rent or rentcharge, the reservation shall operate ^ "™^ ** 
to create a rentcharge in fee simple issuing out of the 

land conveyed, and having incidental thereto all powers 
and remedies for recovery thereof conferred by section 
forty-four of the Conveyancing and Law of Property Act, 44 & 45 vict. 
1881, and the rentcharge so created shall go and remain ^' ^^* 
to the uses on the trusts and subject to the powers and 
provisions which, immediately before the conveyance, 
were subsisting with respect to the land out of which it 
is reserved. 

See S. L. A., 1882, ss. 10, 24, 2 (10) (i.). 
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Order of 
Goart. 



! L Mansion and Park. 

lUftriGtion on 10. — (1.) From and after the passing of this Act 
man^on. section fifteen of the Act of 1882, relating to the sale 

or leasing of the principal mansion house, shall be and- 
the same is hereby repealed. 

(2.) Notwithstanding anything contained in the Act 
of 1882, the principal mansion house (if any) on aiiy 
settled land, and the pleasure grounds and park and 
lands (if any) usually occupied therewith, shall not be 
sold, exchanged, or leased by the tenant for life without 
the consent of the trustees of the settlement or an order 
of the Court. 

For the priDciples on which the Court makes or refuses the order, see 
He Marquis of Aileshwry's 8.E., W. N. 1891, 167. 

(3.) Where a house is usually occupied as a farm*- 
house, or where the site of any house and the pleasure 
grounds and park and lands (if any) usually occupied 
therewith do not together exceed twenty-five acres in 
extent, the house is not to be deemed a principal mansion 
house within the meaning of this section. 

For a case of one mansion-house, with lands in different counties, 
distant from each other, see Be Thompson, 21 L. R. Ir. 109. 

As to the circumstances under which the Court will, under the 
S. E. A., 1877, authorize a sale of the mansion-house where the tenant 
for life is an infant, though a remainderman objects, see Marquis cf 
Camden y. Murray, 27 Sol. J. 652. 

The fact that the mansion is expressly excepted from the power of 
sale given by the settlement will not prevent the Court from author- 
izing a sale : i?6 Br<ywn's Will, 27 Ch. D. 179. 

The consent of the mortgagee of the estate for life is of course 
necessary : S. L. A., 1882, s. 60 (3) : -Be Sebright, 33 Ch. D. 429. 

All future settlements should contain, as authorized by S. L. A. 
8. 67, an express provision removing the restriction imposed by S. L. A., 
1890, s. 10, and, where still necessary, defining the house and land to 
which it applies. 

For form of summons for leasing under this s., see Bules under 
S. L. A., Forms IV. and V. ; and for sale, Forms VI. and VII. (Chap. 
VIIL, infrd). 

The Raising of Money. 

Power to U. — (1.) Where money is required for the purpose of 

^" "g°®y ^^ discharging an incumbrance on the settled land or part 
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thereof, the tenant for life may raise the money bo ss. ii, 12, 13. 
.required, and also the amount properly required for 
payment of the costs of the transaction on mortgage of 
the settled land, or of any part thereof, by conveyance 
of the fee simple or other estate or interest the subject 
of the settlement, or by creation of a term of years in 
the settled land, or any part thereof, or otherwise, and 
the money so raised shall be capital money for that 
purpose, and may be paid or applied accordingly. 

(2.) Incumbrance in this section does not include any 
annual sum payable only during a life or lives or during 
a term of years absolute or determinable. 

Where the traDsaction is wholly or partly a new mortgage to secure Tmsteet 
aD existing debt wliich is transferred, and there is no money to be paid *^^^}^ ^ 
to the trut<tee8, still it is conceived the trustees must be parties to the morteaee. 
mortgage and direct payment by the mortgao;eeto the traasferor; and 
see S. L. A., 1882, s. 45 ; S. L. A., 1884, s. 6 (5), n. 

Dealings as between Tenant for Life and the Estate. 

12. Where a sale of settled land is to be made to the Provision 
tenant for life, or a purchase is to be made from him of *n^^^°th ** ' 
land to be made subject to the limitations of the settle- tenant for life. 
ment, or an exchange is to be made with him of settled 

land for other land, or a partition is to be made with him 
of land an undivided share whereof is subject to the 
limitations of the settlement, the trustees of the settle- 
ment shall stand in the place of and represent the tenant 
for life, and shall, in addition to their powers as trustees, 
have all the powers of the tenant for life in reference to 
negotiating and completing the transaction. 

Application of Capital Money. 

13. Improvements authorized by the Act of 1882 shall Application of 
include the following ; namely, "^^^^^ '"^"'•y- 

(i.) Bridges; 

(ii.) Making any additions to or alterations in build- 
ings reasonably necessary or proper to enable 
the same to be let ; 

(iiL) Erection of buildings in substitution for build- 
ings within an urban sanitary district taken by 

z 
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SS. IS, U, 15» 
16. 
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a looal or other public authority, or for build- 
lugs taken under compulsory powers, but so 
that no more money be expended than the 
amount received for the buildings taken and 
the site thereof ; 
(It.) The rebuilding of the principal mansion house on 
the settled land : Provided that the sum to be 
applied under this sub-section shall not exceed 
one-half of the annual rental of the settled 
land. 

Tot further powers as to erection of a mansioii-houBe, see the Limited 
Owners' Residences Acts, 33 & 34 Vict c. 66 ; and 34 & 35 Vict, c 84. 

" Annual rental ***: there are no deductions to be made as there are 
under s. 4 of the Limited Owners' Residences Act, 1870. 

And see S. L. A.,;i887, p. 330, mjprdL 

14. All or any part of any capital money paid into 
Court may, if the Court thinks fit, be at any time paid 
out to the trustees of the settlement for the purposes of 
the Settled Land Acts, 1882 to 1890. 

This s. meets the decision in Cookes y. Coohes, 34 Gh. D. 4d8 ; and 
see S. L. A., 1882, s. 21 (ix.)> n., s. 22. 

15. The Court may, in any case where it appears 
proper, make an order directing or authorizing capital 
money to be applied in or towards payment for any 
improvement authorized by the Settled Land Acts, 1882 
to 1890, notwithstanding that a scheme was not, before 
the execution of the improvement, submitted for ap- 
proval, as required by the Act of 1882, to the trustees 
of the settlement or to the Court. 

See S. L. A., 1882, s. 26, and note thereto. 

It seems doubtful whether, tmder this s. capital money will be 
applied in recouping, to a tenant for life or others, money already 
paid over for improvements authorized by the earlier Acts, but without 
any scheme, see Ex parte Bector qf Oamston, 1 Ch. D. 477 ; Ex parte 
Rector of KirksmeaUm, 20 tb. 203 ; Be Eotchkin's 8. E., 35 Ch. D. 41, 
46, and cases cited in argument : Be Earl de Qretfe Entailed Estate^ 
W. N. 1887, 241. 

Trustees. 

16. Where there are for the time being no trustees of 
the settlement within the meaning and for the purposes 
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of the Act of 1882, then the following persons shall, for sa 16, 17. 

the purposes of the Settled Land Acts, 1882 to 1890, be 

trustees of the settlement ; namely, 

(i.) The persons (if any) who are for the time being 
under the settlement trustees, with power of 
or upon trust for sale of any other land com- 
prised in the settlement and subject to the 
same limitations as the land to be sold, or with 
power of consent to or approval of the exercise 
of such a power of sale^ or, if there be no such 
persons, then 
(ii.) The persons (if any) who are for the time being 
under the settlement trustees with future power 
of sale, or under a future trust for sale, of the 
land to be sold, or with power of consent to or 
approval of the exercise of such a future power 
of sale, and whether the power or trust takes 
effect in all eventa or not. 

See 8. L. A., 1882, 8. 2 (8) ; and, on subs, i.. Be Broum'a Will, 
27 Ch. D. 179 ; Constable v. Constable, 32 ih. 233, 237 ; on subs, ii., 
Wheelwright v. Walker, 23 ib. 752, 76 L ' . 

17. — (1.) All the powers and provisions contained in Application 
the Conveyancing and Law of Property Act, 1881, with ^f u its'" 
reference to the appointment of new trustees, and the Vict. c.4i, m 
discharge and retirement of trustees, are to apply to and of trustees!'^^ 
include trustees for the purposes of the Settled Land 
Acts, 1882 to 1890, whether appointed by the Court or 
by the settlement, or under provisions contained in the 
settlement. 

(2.) This section applies and is to have effect with 
respect to an appointment or a discharge and retirement 
of trustees taking place before as well as after the passing 
of this Act. 

(8). This section is not to render invalid or prejudice 
any appointment or any discharge and retirement of 
trustees effected before the passing of this Act otherwise 
than under the provisions of the Conveyancing and Law 
of Property Act, 1881. 

Thia 8. meets the decision in Re Wilcock, 34 Cb. D. 508. 

z 2 



d40 



THE SETTLED LAND ACT, 1890. 



SS. 18, 19. 

Extension of 
meaning of 
" working 
dawee " in 
48 & 49 Vict, 
c. 72. 



Power to 
Tacate regis- 
tration of 
writ. 



18. The pioyisioDB of section eleven of the Honsing 
of the Working Classes Act, 1885, and of any enactment 
which may be substituted therefor, shall have effect as 
if the expression '^ working classes " included all classes 
of persons who earn their livelihood by wages or salaries : 
Provided that this section shall apply only to buildings 
of a rateable value not exceeding one hundred pounds 
per annum. 

See Gbap. YIL, ti^rd. 

19. The registration of a writ or order affecting land 
may be vacated pursuant to an order of the High Court 
or any Judge thereofl 



See Land Charges Registration and Searches Act, 1888 (suprb^ 
Part IL, Chap. I.), s. 5 (4), n. 



( 341 ) 



CHAPTER Vn. 

THE HOUSING OP THE WORKING CLASSES ACT, 1890. 
(53 & 54 VICT. 0. 70), 8. 74, bubs. (1). 

[18th Angnst, 1890.] 

74.— (1.) The Settled Land Act, 1882, shall be Amendment of 
amended as follows r— f 3^*^ ^*"'- 

(a.) Any sale, exchange, or lease of land in pnisnance 
of the said Act, when made for the purpose of 
the erection on snch land of dwellings for the 
working classes, may be made at such price, or 
for snch consideration, or for snch rent, as 
haying regard to the said purpose, and to all 
the circumstances of the case, is the best that 
can be reasonably obtained, notwithstanding 
that a higher price, consideration, or rent 
might have been obtained if the land were 
sold, exchanged, or leased for another purpose. 

(h.) The improvements on which capital money may 
be expended, enumerated in section twenty- 
five of the said Act, and referred to in section 
thirty of the said Act, shall, in addition to 
cottages for labourers, farm servants, and 
artizans whether employed on the settled land 
or not, include any dwellings available for the 
working classes, the building of which in the 
opinion of the Court is not injurious to the 
estate. 

This B. is a re-enactment of s. 11 of the Housing of the Working 
Classes Act, 1885, which Act is repealed (except as to a small part, 
not including s. 11) by s. 102 of this Act. 

The last clause of the s. seems to imply that in every case the 
opinion of the Court must be obtained that the expenditure is not 
injurious to the estate ; at least, it will not be prudent for trustees to 
omit to do so. 
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CHAPTEB VIII. 
THE SETTLED LAND ACT RULES, 1882. 

December, 1882. 

1. The expresBion ** the Aot " used in these roles means 
the Settled Land Act, 1882. 

Words defined by the Act when nsed in these rules have 
the same meanings as in the Act. 

The expression *' the tenant for life " includes the tenant 
for life as defined by the Act, and any person haying the 
powers of a tenant for life under the Act 

2. All applications to the Court under the Act may be 
made by summons in chambers ; and if in any case a petition 
shall be presented without the direction of the judge, no 
further costs shall be allowed than would be allowed upon a 
summons. 

Costofp«ti- [NoTB.— Costs of a petition were allowed in He Bethlehem and 

^^ Bridewea EoepiUds, 30 Ch. D. 541 ; Be Arnold, 31 SoL J. 560 ; Ex 

parte Jenu College, 60 L. T. 683 ; and Be Earl de Qrey, W. N. 1887, 

241.] 

3. The forms in the Appendix to these rules are to be 
followed as far as possible, with such modification as the 
circumstances require. All summonses, petitions, affidavits, 
and other proceedings under the Act are to be entitled 
according to Form I. in the Appendix. 

4. The persons to be served with notice of applications to 
the Court shall, in the first instance, be as follows : — 

In the case of applications by the tenant for life under 
sections 15 and 34, the trustees. 

[Note. — S. 15 is now repealed, and, in the main, re^nacted by 
S. L. A., 1800, B. 10.] 

In the case of applications under section 38, the trustees 
(if any), and the tenant for life if not the applicant. 

In the case of applications under section 44, the tenant for 
life, or the trustees, as the case may be. 
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No other person ahall in the first instance be served. 
Exoept as hereinbefore provided where an application under 
the Act is made by any person other than the tenant for 
life, the tenant for life alone shall be served in the first 
instanoe. 

5. Except in the cases mentioned in the last rule, applica- 
tions by a tenant for life shall not in the first instance be 
served on any person. 

6. The judge may require notice of any application under 
the Act to be served upon such persons as he thinks fit, and 
may give all necessary directions as to the persons (if any) 
to be served, and such directions may be added to or varied 
from time to time as the case may require. Where a petition 
is presented, the petitioner may, after the petition has been 
filed, apply by summons in chambers (Appendix, Form 
XXIIL) for directions with regard to the persons on whom 
the petition ought to be served. If any person not already 
served is directed to be served with notice of an application, 
the application shall stand over generally, or until such time 
as the judge directs. The judge may in any particular case, 
upon such terms (if any) as he thinks fit, dispense with ser- 
vice upon any person upon whom, under these rules, or 
under any direction of the judge, any application is to be 
served. 

[Notes. — The proper time for an application under this rule in Time for 
regard to the appointment of new trustees, is after a summons for their application, 
appointment has been taken out, but where an action had been com- 
menced and an injunction obtained to restrain an intended sale by the 
tenant fur life until trustees for the purposes of the Act had been 
appointed, an order as to the service of notice of the summons was 
made before the summons was taken out : Wheelwright v. Walker ^ 
23 Ch. D. 763. 

Service on the children of the tenant for life was dispensed with. Service dis- 
where the Court deemed their interests suflSciently represented by the pensed with, 
trustees, who had been served : Be BrowrCs Will, 27 Oh. D. 180.] 

7« It shall be sufficient upon any application under the 
Act to verify by affidavit the title of the tenant for life and 
trustees or other persons interested in the application unless 
the judge in any particular case requires further evidence. 
Such affidavit may be in the form or to the effect of Form 
No. VIII. in the Appendix. 

8. Any sale authorized or directed by the Court under the 
Act, shall be carried into effect out of Court, unless the judge 
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filial] otherwise order, and generally in such manner as the 
judge may direct. 

9. Where the Court authorizes generally the tenant for 
life to make from time to time leases or grants for building 
or mining purposes under section 10 of the Act, the order 
shall not direct any particular lease or grant to be settled or 
approved by the judge unless the judge shall consider that 
there is some special reason why such lease or grant should 
be settled or approved by him. Where the Court authorizes 
any such lease or grant in any particular case, or where the 
Court authorizes a lease under section 15 of the Act, the 
order may either approve a lease or grant already prepared 
or may direct that the lease or grant shaU contain conditions 
specified in the order or such conditions as may be approved 
by the judge at chambers without directing the lease or 
grant to be settled by the judge. 

[KoTB. — As to leases under b. 15 see now S. L. A., 1890, s. 10.] 

10. Any person directed by the tenant for life to pay into 
Court any capital money arising under the Act may apply 
by summons at chambers for leave to pay the money into 
Court. (Appendix, Forms IX., X., XL) 

11. The summons shall be supported by an affidavit 
setting forth : — 

1. The name and address of the person desiring to make 

the payment. 

2. The place where he is to be served with notice of any 

proceeding relating to the money. 

3. The amount of money to be paid into Court and the 

account to the credit of which it is to be placed. 

4. The name and address of the tenant for life under the 

settlement by whose direction the money is to be 
paid into Court. 

5. The short particulars of the transaction in respect of 

which the money is payable. 

12. The order made upon the summons for payment into 
Court may contain directions for investment of the money 
on any securities authorized by section 21, subH9ection 1 of 
the Act, and for payment of the dividends to the tenant for 
life, either forthwith or upon production of the consent in 
writing of the applicant ; the signature to such consent to 
be verified by the affidavit of a solicitor. But if the trans- 
action in respect of which the money arises is not completed 
at the date of payment into Court, the money shall not. 
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withont the oonsent of the applioant, be ordered to be 
inveBted in any securities other than those upon whioh oash 
under the control of the Court may be invested. 

13. Money paid into Court under the Act shall be paid to 
an account, to be entitled in the matter of the settlement, 
with a short description of the mode in which the money 
arise«i if it is necessary or desirable to identify it, and in the 
matter of the Act. (Appendix, Forms IX., X., and XI.) 

14. Any person paying into Court any capital money 
arising under the Act shall be entitled first to deduct the 
costs of paying the money into Court. 

[Note. — ^It is submitted that this nile, 14, is nUra vires. The 
whole purchase-money must under the Act be paid to the trustees and 
a receipt given or it must be paid into Court, otherwise the estate will 
not pass by the conveyance. This is the old rule in case of an exercise 
of an ordinary power {CockereU v. Gholmdeyj 1 Ckrke & Fin. 60) and 
must apply to a sale mider this Act: see also Daniell's Chancery 
Forms (4th ed.), p. 1001, n. (a), and, as to the old practice. Christian 
V. Chambers, 4 Hare, 307. However, in Cardigan v. Cwrzofn-Howe^ 
30 Ch. D. 531, the order was (p. 540) that purchaser deduct costs of 
summons out of the fund before paying it in. When the whole money 
has been paid to the trustees, any costs properly payable can then be 
paid.] 

15. In all cases not provided for by the Act or these rules, 
the existing practice of the Court as to costs and otherwise, 
so far as the same may be applicable, shall apply to proceed- 
ings under the Act. 

16. The fees and aUowances to solicitors of the Court in 
respect to proceedings under the Act shall be those provided 
by the Bules of the Supreme Court as to costs for the time 
being in force, so far as they are applicable to such proceed- 
ings. 

17. The fees to be taken by the officers of the Court in 
respect to proceedings under the Act shall be those provided 
by the Eules of the Supreme Court as to Court fees for the 
time being in force, so far as they are applicable to such 
proceedings. 

18. These rules shall come into operation from and after 
the 31st December, 1882. 

19. These rules may be cited as the Settled Land Act 
Bulee, 1882. 

[Note. — See also, as to the purposes for which recourse to the Court 
must or may be had, the Annual Chancery Practice (1890-91) Supple- 
ment, Part II.] 
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FOBM L 

Title of Pbogbbdikgb (2). 

In the High Court of Justice, 

Chancery Division, 

Yice-Chancellor Bacon, 

or 

Mr. Justice Chitty, 

[or other judge htfore wJiom the application is to he heardJ] 

* 

In the matter of the estate [pr^ of the timber upon the 

•state], situate at in the county of , [oTt of the chattels], 

settled by a settlement made by an indenture dated the day of 

, and made between [oTf by the Will of datejd 

or as tTie case may beJ] 
. And in the matter of the Settled Land Act, 1882. 



FoBX IL 
Formal Fabt of Summons. 

Title as in Form I. 

Let all parties concerned attend at my chambers at the Royal Courts 
of Justice on day, the day of 18 , at o'clock 

in the forenoon, on the hearing of an application 

(a.) On the part of A. B,^ the tenant for life [pTy tenant in tail, or 
OS the case rnay he, describing the nature qf t?ie applicants estate] under 
the above-mentioned settlement. 

Or, (6.) On the part of A, B,^ the tenant for life {or as the case may 

(1) The Appendix referred to in the preceding rules under S. L. A. 

(2) See Table of Titles, &c., of Petitions and Summonses in the 
Annual Chancery Practice (1890-91) Part V., p. 1269. 

And, as to title of proceedings imder the Act, where an action is 
pending for execution of trusts of the settlement, see Re Parry, W. N. 
1884, 43. 
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he) under tHe above-mentioned seitlemebt an infant, by X. F., his 
teHtamentary guardian [or^ guardian appointed by order dated the 
or, next friend]. 

Ovy (c) On the part of (7. D. and E, F., the trustees of the above^ 
mentioned settlement for the purposes of the above-mentioned Act. 

Or, (d,) On the part of Q. H,<, the tenant for life in remainder [or, 
tenant in tail in remainder, or (u the case may he, describing the appli^ 
oanfs interesf] under the above-mentioned settlement subject to th^ 
life interest of A, B. \pr as i?ie caee he']. 

Or, (e.) On the part of L J., the purchaser of the lands [or, the 
timber upon the lands, or chattels, or as the caee may he] settled by 
the above-mentioned settlement. 

Or, (/.) On the part of /. J., the lessee under a mining lease dated 
the 18 , granted under the powers of the above-mentioned 

Act of the mines and minerals under the lands settled by the above- 
mentioned settlement. 

Or, (g.) On the part of 7. J., the mortgagee under a mortgage in- 
tended to be created under section 18 of the above-mentioned Act of 
the lands settled by the above-mentioned settlement. 

Or, (hJ) On the part of K, X., interested under the contract herein- 
after mentioned. 

Dated the day of 18 

This simmions was taken out by of » solicitor for the 

applicant. 

To 

(Add the names of the persons (if any) on whom the swm/mons is to 
he served.) 

[Note. — The Table referred to in note (2) to Form I., stfprd, directs 
that a summons under the S. L. A., 1882, is to be in the form given in 
this Appendix, as varied by the Form Appendix L., No. 25, R. S. C, 
1883. The result is that the following note will be added: — Note.-^ 
If you do not attend either in person or by your solicitor at the 
time and place above-mentioned \pr, at the place above-mentioned at 
the time mentioned in the indorsement hereon], such order will be 
made and proceedings taken as the judge may think just and ex- 
pedient.] 
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Summons mmEB S. 10 fob Genebal Leasing Powebs. 

Title and formal parts as in Forms I. and II. (a) or Q>). 

1. That the applicant \or in the case of an infant that the said 
X Y. during the infancy of the said A. B.], and each of his successors 
in title {or in the case of an infant, each of the successors in title of 
the said A. B.], being a tenant for life or having the powers of a tenant 
for life under ths-above-m^itioned Act, may pursuant ta section 10 of 
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tha said Act be aathotized from time to time to make building [or 
mining] leases of the lands camprised in the said settlement for the 
term of years [or in perpetuity] on the conditions specified in the 

said Act \pr on other conditions than those specified in sections 7 to 9 
of the said Act]. 

2. That the co ts of this application may be directed to be taxed as 
between solicitor and client, and that the same when taxed may be 
paid out of the property subject to the said settlement, and that for 
that purpose all necessary directions may be given. 

Note, — ^The proposed conditious ought noty except in simple cases, to 
be set forth in the summons.' 

[Note, — I'he costs are directed to be taxed as between solicitor and 
client : see 8. L. A., 1882, s. 46 (6).] 



Form IV. 

Summons ukdeb Ss. 10 ob 15 fob Authobity to Gbant a Par- 
TicuLAB Lease where the Te&kst foe Life has Entered 

INTO A GONTRAOT. 

Title aa in Form I. 
- Formal parts as in Form 11. (a) or (5). 

1. That the conditional contract, dated the 18 , and made 
between the applicant \pr the said X. F.] of the one part and of 
the other part, for a [building or mining] lease to the said of the 
hereditaments therein mentioned for the term, and upon the conditions 
therein stated, may, pursuant to section 10 [or 15] of the above- 
mentioned Act be approved, and that the said A. B. [or X F.] may 
be authorized to execute a lease in pursuance of the said contract. 

2. {Add appliccUianfor costs as in Form III. 2.) 

[Note. — S. 15 is now repealed, and, in the main, re-enacted by S. L. 
A., 1890, s. 10.] 



Form V. 

Summons under Ss. 10 or 15 for Authoritt to G-rant a Par- 
ticular Lease wben no Contract has been entered into. 

Title as in Form L 

Formal parts as in Form II. (a) or (5). 

1. That the [building or mining] lease intended to be granted 
to of the lands [or of the mansion-house, &c.] settled by the 

said settlement may, pursuant to section 10 [or 15] of the above- 
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mentioned Act, be approvecl, and that the applicant [or the said X F.] 
may be authorized to execute the same. 

2. {Add application for costs as in Form III, 2.) 

[Note. — ^As to s. 15, see note to Form IV.] 



PoBK VL 

SuiOfOKB ITNDEB Ss. 15, 85, OB 37 FOB A SaLB OUT OF GoUBT OF 
THB PbINOIPAL MaNBION-HoUBB, AUD DbMBBVBS, OB OF TlMBXB 

OB Chattels. 

Title as in Form L 

Formal parts as in Form II. (a) or (b). 

It That the applicant [or in the case of an infard the said X F.] 
may be authorized to sell the principal mansion-house [or the timber 
ripe and fit for cutting] on the land [or the furniture and chattels] 
settled by the above-mentioned settlement in such manner and subject 
to such particulars, conditions, and provisions as he may think fit. 

2. That the costs of this application may be taxed as between 
solicitor and client, and that C 2>. and B, F^ the trustees of the said 
settlement, may be at liberty to pay the costs when taxed out of the 
proceeds of the said sale [pr^ in the case of timber, out of the three* 
fourths of the proceeds of the said sale to be set aside as capital money 
arising under the said Act], or if this Form is not applioahle as in 
Form III. 2. 

[NoTB. — ^As to s. 15, see note to Form lY.] 



FoBM vn. 

SUXMOKB UNDBB Ss. 15, 85, OB 87 FOB SaLB BT THB GOTTBT OF THB 

Pbingipal Manbion-Houbb, and Dbmbsnes, OB OF Tdibeb OB 
Chattels. 

Title as in Form L 

Formal parts as in Form IL (a) or (5). 

1. That the principal mansion-house [or the timber ripe and fit for 
cutting] on the land [or the furniture and chattels] settled by the 
above-mentioned settlement, may be sold under the direction of the 
Court 

2. (Application for costs as in Form III. 2.) 
[Note.— As to s. 15, see note to Form IV.] 
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Form Vm. 

APFlDAVrr YBBIFTINO TlTLE. 

Title as in Form I. 

I of make oath and say as follows : 

1. By the aboYe-mentioned settlement the above-mentioned lands 
[or certain chattels, shortly describing Mem] stand limited to uses [or 
upon trusts] under which A, B. U [or 1 am] beneficially entitled in 
possession as tenant for life [or tenant in tail or tenant in fee simple, 
with an executory gift over, or m the case may he], 

2. (If it is afad^ The said ^. ^. is an infemt of the age of 
years or thereabouts. 

3. C, 2>. (f and E, F, of are Trustees under the said 
settlement, with a power of sale of the said lauds [or with power of 
consent to or approval of the exercise of a power of sale of the said 
lands contained in the said settlement, or are the persons by the said 
settlement declared to be Trustees thereof for purposes of the above- 
mentioned Act]. 



FOBM IX. 
SUICMOKB UNDER 8. 22 BT PORCUABBB FOR PaTMENT n!rrO COUBT 

OF Purchase Moxtey of Settled Land, Timber, or Ghattei^ 

. . Title aa in Form I. 
Formal parts as in Form II. (e), 

1. That the applicant may be at liberty to pay into Court to the 
credit of ** In the matter of the settlement, dated the and made 
between [or will, ^c] proceeds of sale of the A. estate [or as the 
case may 5e], and in the matter of the Settled Land Act, 1882," the 
sum of £ on account of the purchase money of the said A. estate 
(pr as the case may he) settled by the said settlement [or will, &c.]. 

2. That such directions may be given for the investment <^ the said 
sums when paid into court, and the accumulation or payment of the 
dividends of the securities, representing the same as the Court may 
think proper. 



Form X. 

Summons under S. 22 for Patment into Court bt Lessee under 

A Mining Lease {see S. 11). 

Title as in Form I. 

Formal parts Its in Form II. (/). 

1. That the applicant may be at liberty to pay into court to the 
credit of '* In the matter of the settlement dated the and made 
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between [or ike will, &c.] mineral rents under lease dated the 

and in the matter of the Settled Land Act, 1882,** the sum of 
£ being three^fourths [or one-fourth] of the rents payable by him 
under the said lease for the half-year ending the less £ the 

costs of payment iDto court. 

2. That the applicant may be at liberty on or before the dny 
of and the day pf in every year during the term 
created by the said lease to pay into court to the credit aforesaid, so 
much of the rents payable by him under the said lease as is by 
section 11 of the above-mentioned Act directed to be set aside as capital 
money arising under the said Act after deducting therefrom the costs 
of payment in, the amount paid in to be verified by affidavit. 

3. That the said sum of £ and all other sums to be paid into 
court to the credit aforesaid may be invested in the purchase of (nams 
the investment) to the like credit, and that the dividends on the said 

when purchased may be paid to A, B., the tenant for life under 
the above-mentioned settlement during his life or until further Order. 

[Note. — ^As to deduction of costs of payment in, see note to r. 14, 
suprhJ] 



FoBM XL 

SUVHOKS UKDEB S. 22 FOB PaTMENT INTO GoUBT BY MoBTQAOBB 

(see S. 18). 

Title as in Form L 

Formal parts as in Form IL (g)* 

1. That the applicant may be at liberty to pay into court to the 
credit of " Money advanced on mortgage of lands settled by the settle- 
ment dated the and made between [or the will, &c.] and 
in the matter of the Settled Land Act, 1882," the sum of £ being 
the amount agreed to be advanced by him on mortgage of the lands 
comprised in the above-mentioned settlement less the costs of pay- 
ment in. 

2. (Add directions /or investment as in Form VIIL 2.) 

[Note. — The directions for investment are in fact in Form IX. 2. 
As to deduction of costs, see note to Form X.] 



FOBM XIL 
SUUKOKB T7NDEB S. 26 (1). 

Title as in Form L 
Formal parts as in Form II. (a) or (^). 
1. That the scheme left at my chambers this day for the execution 



852 APPENDIX. 

of improTomente on tbe lands settied by the above-mentioned settle- 
ment may be approyed. 
2. (Add ajfpliooUion/or eotU as in Farm III. 2.) 



FOBM XIIL 

BUMMOHB UBDSB 8. 26, SuBS. (2) (ii.) FOB APFOINTMBNT OF AN 

EnOINSEB OB SUBVBTOB. 

Title as in Form L 
Formal parts as in Form n. (a) or (b). 

1. That M. N. of engineer [or surveyor] may be approved as 
engineer [or surveyor] for the purposes of section 26, sub-section (2) (ii.) 
of the above-mentioned Act 

2. (Add aj>plieaiwn/or costs as in Form III. 2.) 



FoBM XIV. 

Nomination of an Enoinkeb ob Subvetob by thb Tbustebs. 

Title as in Form I. 

We(7. D. of andJ^. i^. of the Trustees of the above- 

mentioned settlement for the purposes of the above-mentioned Act, 
hereby nominate of engineer [or surveyor^ for the pur- 

poses of section 26, sub-section (2) (iL) of the said Act. 

(Signed) CD. 
E.F. 



FoBM XV. 

SumcoNB UNDEB S. 26, Subs. (2) (iiL). 

Title as in Form I. 
Formal parts as in Form IL (a) or (&). 

1. That C. D. and E. J*., the trustees of the above-mentioned settle- 
ment, for the purposes of the above-mentioned Act may be directed to 
apply the sum of £ out of the capital money arising under the 
said Act in their hands subject to the said settlement in payment for 
[describe the work or operation] being [part of] an improvement 
executed upon the lands subject to the said settlement pursuant to a 
scheme approved by the said C. D. and E. F. under the said Act 

2. (Add application for costs as in Form III. 2.) 

[Note.— See now S. L. A., 1890, s. 15, as to dispensing with scheme.] 
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Form XVI. 

Summons undek S. 26, Subs. 3. 

Title as in Form I. 

Formal parts as in Form II. (a) or (6). 

1. That the sum of £ may be ordered to be raised oat of the 

in court to the credit of and that the same when raised 

may be paid to upon his undertaking to apply the same in pay- 

ment for [deteribe the works or opercUion] being part of an improve- 
ment executed upon the land settled by the above-mentioned settlement 
pursuant to the scheme approved by order dated the 

2. {Add application for costs as in Form IIL 2.) 
[Note.— See note to Form XV.] 



Form XVIL 

summmoks under s. 31. 

Title as in Form I. 

Formal parts as in Form II. (a) or (6). 

1. That the applicant may be at liberty to enforce [or carry into 
effect €T vary or rescind om the case may &e] the contract entered into 
between the applicant of the one part, and of the other part. 

2. Or that such directions may be given relating to the said contract 
as the judge may think fit. 

3. {Add application for costs as in Form IIL 2.) 



Form XVIIL 

Summons under S. 34 for Apflioation of Monet paid for a 

Lease or Reversion. 

Title as in Form I. 

Formal parts as in Form II., (a), (h), or (cQ. 

1. That the sum of £ being the proceeds of sale of a lease for 
years [or life or a reversion or other interest, describing it"] settled by 
the above-mentioned settlement, may, pursuant to section 34 of the 
above-mentioned Act, be directed to be applied for the benefit of the 
parties interested under the said settlement in such manner as the 
Court may think fit. 

2. {Add application for costs as in Form III, 2.) 
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FOEM XIX. 
SUMMOKS UNDEB S. 88 FOB THE ApFODITMSNT OF KEW TbUBTEBS. 

Title u in Form I. 
Formal parts as in Form II. (a), (5), (c), or (d). 

1. That G. E. and /. J, may be appointed trustees under the above- 
mentioned settlement for the purposes of the above-mentioned Act. 

2. {Add appUoationfcr cotU a$ in Form III, 2.) 



Fork XX. 

SUMMOKB UKDSB S. 44. 

Title as in- Form L 
Formal parts ss in Form II. (a), (&), or (c). 

1. That it may be declared that (set out iJie dedanxtion required). 

2. (Add applieation/or costs as in Form III, 2, or <u the circum" 
stances require.) 



Form XXL 

SuMMOMB uimBB S. 56 FOB Advics and DlBECmON. 

Title as in Form I. 

Formal parts as in Form II. (a) to (h). 

For the opinion, advice, and direction of the Judge on the following 
questions : — 

1. Whether 

2. Whether 

3. Whether 

(or if the questions involve complioated facts) 
for the opinion, advice, and direction of the Judge on the facts and 
questions submitted by the statement left in my chambers this day. 
(Add application for costs as in Form III. 2.) 



FOBH XXII. 

Summons undbb S. 60 fob Affoiktment of Pebsons to Exebcibb 

Powers on behalf of Infant. 

Title as in Form I. 

Formal parts as in Form II. (6). 

1. That the powers conferred upon a tenant for life by sections 6 to 
13, both inclusive, and sections 16 to 20, both inclusive, of the above- 
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mentioned Act {or such ot/ter jpowers as it is desired to eocercise) may be 
exercised by the said on behalf of the said during his 

minority. 
2. (Add applicaiionfoT costs as in Form IIL 2.) 



FOBK XXIII. 
SUMMOKB FOB DlBEOnOlTB AS TO SeBYIOB OF ▲ PbTITIOV. 

Title as in Form I. 

Formal parts as in Form IL 

That directions may be given as to the persons to be served with 
the petition presented in the aboye matter on the day of 

18 . 
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ABSTEACT, 

oommenoement of: See Commekcsment of Title. 
oommou title, to several lots, one, enough, 21 
expenses of, and of Yerification of, 20, 21 
" in chiefi" what to be abstracted, in, 21 
searches, should shew certificate of, 176 

ACCUMULATION, 

of infant's income, and disposal of, from land, 99-101 

from property, generally, 101-104 
tmst for, effect of, on S. L. A. powers, 312 

ACKNOWLEDGMENT, 

of deeds by married woman : 
attorney, not by, 97 
C. A., 1882, provisions of, as to, 146-148, 153 

rules under, and under Fines and 
Becoveries Act, as to, 154-166 
except under Fines and Becoveries Act, none, 317 
married after 1882, none, 194, 206 

before 1883, none, as to property acquired 
after 1882, 194 
searches for, 140, 161 
S. L. A., none under, 317 
of right to production of documents : 
Court, application to, under, 43 
covenant for production, liability to give, satisfied 

by, »6. 
damages, no liability to, under, 42 
enfranchisement, on, 18 
mortgage, on, costs of specific performance under, 

how borne, 41 
mortgagee, by, 42, 45 
obligation under, 40, 41 
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ACKNOWLEDGMENT--cofiii»tieA 

of right to production of dooumentB—oonitfrnei 

poBseBsion of the docnmentB, party giving, mnst 

have, 45, 46 
specific performance of, right to, 40 

ooste of, 41 
stamp on, 45 
trustee, by, 42 

trustees, by, for S. L. A. purposes, on sale by 
equitable tenant for life, 265, 266 

ACT OF PABLIAMENT, 

is a ** settlement," within C. A., 98 

S. L. A., 235, 318 
ACTION, 

administration, for, effect of, on power to appoint 

trustees, 86 
mortgage, relating to, sale in, 74-76 
8. L. A., effect of, on powers in, 246, 246 

proceedings under, in, title of, 346 

ADDITIONAL POWERS, 

in settlement, effect of, under S. L. A., 309 

ADMINISTRATOB, 

compounding, &c., powers of, not given to, in C. A., 94 
is trustee, within Trust Investment Act, 1889... 191 

Trustee Act, 1888...178 
And see Personal BsPBESiiNTATivs. 

ADMINISTRATRIX : See Mareikd Woman. 

ADMITTANCE, 

to copyholds, under S. L. A., without surrender, 263, 
265 

ADOPTION, 

by solicitors, trustees, &o. of C. A., 124, 125 

C. A., 1882 (Searches), 

140-142 
Searches Act, 1888. ..170 
by trustees, of V. & P. A., 9 

AGENT, 

mortgagor's, receiver is, 72 
notice to, 142-144 
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AQEEEMENT, 

to lease, relief against forfeiture of, 50 

to settle, is a ''settlement" within S. L. A., 235, 318 

wife's other property, effect on, of M. W. P. A., 
1882... 195, 220 

AGRICULTURAL HOLDINGS ACT, 1883, 

improyements under, out of " capital money," 276, 277 
lease, estimation of improvements under, on grant of, 

250 
mortgagee's rights, how affected by, 63 

AGRICULTURE, Board of, 

substitution of, for Land Commissioners, 298 

*• ALL ESTATE " clause, 
no necessity for, 119 

ANNEXED DEED, 

use and effect of, 112 

ANNUAL SUM, 

charged on land, discharge of, on sale, 16, 24 
issuing out of land, redemption of, 106 
remedies for recovery of, out of land, 104 

ANNUITIES, 

search for, 175 

ANTICIPATION, restraint on, 

ante-nuptial debt, where unavailing against, 215 
arrears of income, not affected by, 204 
impounding income by trustees, notwithstanding, 182 
M, W. P. A., 1882, unaffected by, 194, 219 
removal of, by Court, 95, 96 
S. L. A. powers, exerciseable notwithstanding, 316 
See dUo Attornet. 

APPORTIONMENT, 

of covenants and conditions, in lease, 46-49 

of purchase-money of leasehold or reversion, on sale 

under S. L A., 285, 286 
of quit-rents, <fec., 107 

of rent, on building leases under S. L. A., 252 
severance of reversion, 46 
surrender of lease, tmder S. L. A., 257 
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ABRANOEHENT: See Composition or Compromise; Deeds 
OF Arrakobmekt. 

ASSIGNEE, for value, 

of tenant for life, oonaent by, to exercise of S.^ L. A. 
powers, 300-302 
consent, enough, without reoonveyanoe, 301 
costs of, 298 
And $ee Assionment. 

ASSIGNMENT, 

of S. L. A. powers, prohibition of, 300 

of tenant for life's interest, effect of, on S. L« A. powers, 

300-302 
for value, by tenant for Ufe, &mily arrangement is not, 

333 

ASSIGNS, 

covenant, relating to land, when runs to, 114-116 

in lease, burden or benefit of, when runs to, 46-49, 

115 
mention of, where required in, 115 
devisees and legatees are, 82, 115 

ATTESTATION of purchase-deed, 
rights as to, 40 

ATTESTED COPIES, expenses of, 21 

ATTORNEY, 

of married woman, appointment of, 96, 97 

where restrained from anticipation, payment to, 96 
And eee Power of Attornet. 

BANKRUPT, 

definition of, in 0. A., 15 

dealings by, with property acquired after bankruptcy, 
validity of, 176 

And eee Bankrhftct 

BANKRUPTCY, 

definition of, in C. A., 17 

of principal to power of attorney, provisions as to, 47, 
148-160 
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BATUKSUPTCY— continued. 
search for, 166, 175 

of tenant for life, effect of, on S. L. A. powers, 300-302 

effect of limitation until, 304, 313 

BAEE LEGAL ESTATE, 

vesting of, under V. & P. A., 10, 11 

BAEE TRUSTEE, 

descent of estates vested in, on death, repealed provisions 

ofV. &P. A. asto, 10 
Ireland, repeal for, of provisions of Y. & P. A. as to, 130 
married woman, powers of, 11 
meaning of, 10, 11 

BASE FEE, 

person entitled to, S. L. A. powers of, 311 
" settlement," what is, in case of, %b. 

"BENEFICIAL OWNER," 

implied covenants for title, by person conveying as, 
29--35 

by person directing as, 37 

BERWICK-ON-TWEED, 

included in *' England," in Acts of Parliament, 248 

BILL OF SALE, 

implied covenants for title in, 34 

power of sale under 0. A., no incoi-poration of, in, 64 

search for, 140, 166, 160 

BOARD OF AGRICULTURE, 

duties of, as to redemption of quit^-rent, &c., 106 
substitution of, for Land Commissioners, 298 

BOND, 

burden and benefit under, extension of, 116, 117 

BREACH OF TRUST, 

action for, barred by time, when, 183, 184 

indemnity, right of trustee to, against beneficial owner 

concurring in, 182 
married woman's liability for, 222 

And see Trustee. 
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BBIDGE, 

improvement, is, for S. L. A. pnrpoees, 337 

BUILDING, 

power of sale, proceeds of, when applicable in, 270 
And 966 Improvements. 

BUILDING LEASE, 

definition of, in 0. A., 16 

S. L. A., 243 
mortgagor or mortgagee in possession, powers of, to 

grant, 58-63 
option of purchase in, nnder S. L. A., 332 
8. L. A. powers, as to grant of, generally, 249-254 

of Court, 253, 254, 344 
streets, &g., dedication of, by, under S. L. A., 259 
And 9ee Lease. 

BUILDING PURPOSES, 
definition of, in C. A., 16 

S. L. A., 243 
grant in fee for, under S. L. A., 253, 254, 335 
creation and devolution of rent under, tb« 

CAPITAL MONEY under S. L. A., 

applicable as, what money is, 242, 243, 319, 320 
application of, generally, 266-274 

from English land, 272 
leaseholds, 285 
reversion, ib. 
devolution of, 271, 272 
income of, 272 
investments of, 266 

conversion of, 272 
payment of, for investment or application, 270 
settlement on trust for sale, under, 319, 320; and tee 
Payment into Court ; Payment out of Court. 

CERTIFICATE, 

of acknowledgment of deed by married woman, pro- 
visions of C. A., 1882, as to, 146-148 
of improvements under S. L. A., from Board of Agri- 
culture, engineers and surveyors, 277, 278 

of maintenance of, from Board of Agriculture, 279, 
280, 33 1 
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CERTIFICATE— con^iiitted. 

of redemption-money for quit-rent, &c., from Board of 

Agriculture, 106, 107 
searches, official, of: See Abstract ; Seabchss Act, 1888. 

CHAMBERS, 

applications in, under C. A., 127 

M. W. P. A^ 1882 .. 217 

S. L. A., 296, 342 

V. & P. A., 12 
CHARGE, 

" family," what is, within 8. L. A., 833 
"mortgage," is, within C. A., 16 

S. L. A. costs, provisions for making, on settled pro- 
perty, 297 
tenant for life's powers to make, under S. L. A/s, 249, 
261, 333 
And see Equitable Charge; Incumbrance; Mort- 
gage. 

CHARITY LAND, 

proceeds of sale of, invested as " capital money " under 
S. L. A., 284 

CHEQUE, 

payment of purchase-money by, 114 

CHIEF-RENT, 

redemption of, generally, 106 

out of " capital money," 267 

CHOSE IN ACTION, 

assignment of, to self and another, 110 

between husband and wife, tb, 
married woman can assign under Malin*s Act, 200 
vesting, in trustees, 90, 91 
** vesting declaration " of, notice of, 91 

CIVIL BILL COURTS (Ireland), 

jurisdiction of, under M. W. P. A., 217 

S. L. A., 322 

COMMENCEMENT of title, 

proper instrument for, 1, 2, 3, 19 

requisitions, &c., on title prior to time for, 18, 19 

time for, prescribed by law, 1, 2, 7, 19 

stipulated, should be, in all cases, 1, 19 
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COMMITTEE of lunatic, 

implied oovenants for title by, 36 
8. L. A. powers, exercise of, by, 318 

intended exercise of, notice of, by, t&. 

COMMON, right of, 

conveyance of land or manor inclndes, 26-28 
re-grant of, on enfranchisement under S. L. A., 248 

COMPENSATION, 

on relief against forfeiture of lease, 50, 51 
between vendor and purchaser, determination of, in 
summary way, 12 

COMPOSITION OB COMPKOMISE, 

powers of, in executor or trustee, (not administrator), 94 

CONCUBEENT OWNEBS, 

tenants f(»r life, under S. L. A., constitute the " tenant 
for life," 239, 240 

consents of, 307, 326 
CONDITION, 

apportionment of, in lease, 48 
benefit of, in lease, runs with reversion, 46 
re-entry, on breach of, in lease, relief against. See 
Forfeiture. 

CONDITIONAL LIMITATION, 

S. L. A. powers of tenant for life, &c., with estate sub- 
ject to, 312 

CONDITIONS OF SALE, 

depreciatory, on sale by trustee, 180 
special, as to commencement of title, 1, 2, 3, 19 

production of documents, 21 
on sale of lease or under-lease, 20 
by mortgagee, 64 

by or to tenant for life, 248, 270, 271, 
292 

trustee, 92, 181 
statutory, as to : 

abstracts of common title on sale in lots, 21 
covenant, legal, for production of deeds, absence 

of, 9 
enfranchised copyholds, 18 
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CONDITIONS OP SALE— con^tniwd. 
statutory, as to — continued. 

expenses of attested and other oopies, 21 
covenant for production, 9 
journeys and searches, 20, 21 
production of documents and evidence, ib. 
lease or under-lease, title to freehold or leasehold 
reversion on, 8, 17 

right to grant, 19, 20 
subsistence of, proved by receipt for 
rent, 19, 20 
recitals of fact, when evidence, on sale of land, 8 

of documents, when evidence, on sale 
of any property, 18 
requisitions, (fee, on title prior to time for com- 
mencement, 18, 19 
root of title, 7 
statutory, adoption of, by trustees and others, 9, 124 

CONFIEMATION of lease, 

by estoppel, on re-conveyance to mortgagor-lessor, 48 
S. L. A. power as to, 256 

CONTLICTING POWERS, 

S. L. A., under, and settlement, 307 

CONSENT, 

to breach of trust enables trustee to impound interest, 

182 
of infant under 3. L. A., how given, 315 
of tenant for life, under S. L. A., to exercise of settle- 
ment powers, 307-309 

to varying investments, 271 

S. L. A dispenses with, how far, 326 

CONSOLIDATION of mortgages, 
restrictions on, 57 

CONSTRUCTIVE NOTICE : See Notice. 

CONSTRUCTIVE TRUST, 

application to, of Trust Investment Act, 1889 •• 191 

Trustee Act, 1888 .. 178 
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CONTRACT, 

completion of, after vendor's death, 22 

under S. L. A. powers, 255, 282, 334 
for lease or under-lease, title on, 8, 49 
of married woman : See Mabbied Woman. 
for non-exeroise of power, generally, wken valid. 111 

under S. L. A., void, 300 
preliminary, for lease under power, no part of title, 

144, 283 
for sale, open, effect of, 1, 22 

y. & P. A. and C. A., effect of, on, 1 
vendor is trustee under, when, 23, 83 
And $ee CoNDinoKS of Sale. 
under seal, burden and benefit of, 116, 117 
under S. L. A., 

adoption of, by S. L. A. trustees, 292 
Court, directions of, as to, 283 
general, for purposes of Act, 282 
improvements, for, 282 
sale, exchange, lease, <fec., for, 281, 282 
tenant in tail, by, 283 
varying and rescinding, as to, 281, 282 
trustees, with, substitution in, of tenant for life, to com- 
plete under S. L. A. powers, 308 

" CONVEY," 

definition of, in C. A., 15 

not necessary in order to imply covenants for title, 31 

CONVEYANCE, 

definition of, in C. A., general, 15 

in s. 7 .. 38 
execution of, by attorney, purchaser's rights as to, 40 
form of, on sale, applying C. A. provisions, 114, 137 
husband and wife, between, 110 
married woman, by, " bare trustee," 11 
mortgagee, by, under power of sale, 63, 68, 69 
self, to, and another jointly, or as tenants in common, 

110 
S. L. A , under, completion of sales, <&c., by, 262-266, 306 

over-reaching effect of, 262-266, 333 

CONVEYANCING ACTS, 1881, 1882, 

effect of (taken with V. & P. A.), summary of, 1-6 
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CONVEYING PAETY, 

deflcription of^ for implying ooyenants for title, 31 

COPIES. 

'* acknowledgment/' right to, under, 41 

expenses of attested and other, incidence of, on sale, 20, 

21 

mortgagor's right to make, 57 

COPYHOLD COMMISSIONEES, 
Board of Agriculture, now, 106 
quit-rents, &c., powers as to redemption of, ib. 
substitution for, of Land Commissioners, 298 

COPYHOLDS, 

enfranchised, statutory condition on sale of, 18 
enfranchisement of, right to ''acknowledgment" and 

" undertaking " on, ib, 
implied oovenantd for title on conveyance of, 38, 39 
mortgage of, power of sale under, 68 
mortgagee of, death of, devolution on, 79-83 
settled, are " settled land" within S. L. A., 2B8 
S. L. A., provisions of, as to : 

conveyance on sale and admittance and enrolment 

of conveyance, 262-266 
enfranchisement of, 246-248 
licence to lease, 258 

purchase of, and settlement of, when purchased, 268, 
273, 274 
trustee of, devolution on death of, 79-83 
*' vesting declaration," inapplicable to legal interest in, 
91-92 

COSTS, 

" acknowledgment," of performance of obligations under, 

41 
of married woman, payment of, 204 

security for, 203 
parties to applications under C. A. of, 127 

S. L. A, of, 296 
" settled land," of proceedings for recovery &c, of, 287, 
288 
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COSTS— eofUmued. 

S. L. A. ooBtfi, oharge of, on settled property, 296, 297 
payment of, out of '* capital money," 269, 270 

settled property, 287, 296, 297, 
298 
what are payable as, 270, 296, 298 

COUNTY COURT, 

jorisdicticn of, under M. W. P. A., 217 

S. L. A., 297 
orders of, purchaser protected by, 128 

registration of, under Searches Act, 1888 .. 166 

COURT, 

application to, under C. A., 127 

„ M. W. P. A, 217 
„ „ S. L. A., 296 

„ V. & P. A., 12 
definition of, in C. A., 17 

„ „ S. L. A. (England), 244 

n (Ireland), 322 
order of, effectual protection to purchaser, 128, 129 
powers of, under C. A., as to : 

" acknowledgment " or *' undertaking," enforcing 

rights under, 42, 43, 44 
discharge of incumbrances on sale, 24 
restraint on anticipation, remoTal of, 95 
sale of mortgaged property, 74-76 
under M. W. P. A., over questions as to propeity, 

between husband and wife, 217 
under Searches Act, 1888, and S. L. A., 1890, as to 

vacation of registration, 168, 170, 840 
under S. L. A.'s, as to : 
appointment of trustees, 289 
building purposes, grants or leases for, 253 
capitiBil money, 283-285 
conflict of powers, 309 
contracts, 283 
costs, 287, 288, 296, 297 

differences between tenant for life and trustees, 293 
exercise of S. L. A. powers over land settled on 

trust for sale, 327 
heirlooms, 288 
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COTJUT—continued. 

powers of, under S. L. A/s, as to — continued, 
improvements, 277, 278, 338 
mansion and park, 836 
mining purposes, grants or leases for, 253 
protection or recovery of settled land, 287 
timl)er, 286 
under Y. & P. A., as to determining disputes be- 
tween vendor and purchaser, 12, 13 
trustee appointed by, powers of, 89, 90 
And see Costs; County Court; Palatine Court; 
Payment into Court ; Payment out of Court. 

COUKT ROLLS, 

entry on, of conveyance under S. L. A., 263 

licence to lease under S. L. A., 258 
expenses of production and inspection of, on sale, 20, 21 

COVENANT, 

in assignment of lease, by assignee,. 33 . 

breach of, relief against forfeiture of lease on, 49-54 

copyhold, for surrender of, implied covenants for title 

in, 38, 39 
form of, since C. A., 117 
joint and several, how implied, for title, 29 

implied in statutory mortgage or 
transfer, 79 
land, relating to, benefit and burden of, 114-116 
lease, in, by lessor, for title, 39 
lessee and lessor, by, burden and benefit of, 46, 47 
for production of documents, absence of legal, rights on, 9 

expense of furnishing, t5. 
replaced by ** acknowledg- 
ment," 43 
restrictive, purchaser without notice of, 143, 144 

under S. L. A., on dealings with settled 
land, 248, 259, 260, 306 
for safe custody of documents, replaced by ** under- 
taking," 44 
under seal, burden and benefit of, 116, 117 
for settlement of wife's property, 195, 219 

is a " seftleinent," within S. L. A., 235, 
318 

2 B 
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COVENANT— conitnued. 

for title, express, effect of, in lease, 39 

in volnntary conveyance, not being 

" settlement," 32 
in settlement, old practice as to, 35, 36 
in surrender of lease, 33 
implied, in conveyances, 28-40 
trustee, by outgoing, 36 
with two or more, jointly, 116 
voluntary conveyance, in, 32 
And $ee Impued (Covenants. 

COVENANT to produce deeds : See Covenant, 

COVENANT TO SETTLE : See Covenant. 

CEANWOKTH'S ACT, 

powers under, in instruments before C. A., effect on, of 

C. A., 129 
repeals of, 129, 133, 321, 323 

CBOWN, 

debt registration and re-registration of, 175 
search for, generally, 175 

as to copyholds and leaseholds, 176 
execution by, not affected hy Searches Act, 1888 ..166 

registration of, 175 
6earch for, 175, 176 
rent, redemption of, with " capital money," 29 
reversion of, S. L. A. powers over, 310, 311, 312 

rights of, after sale of, under S. L. A., %b, 

CUMULATIVE POWERS, 

S. L. A. powers are, in relation to settlement powers, 
807-309 

CURTESY, 

M. W. P. A., effect of, on tenancy by, 198 
S. L. A., powers under, of tenant by, 313 

for purposes of, arises under what '* settle- 
ment," 329 

CUSTODY OF DEEDS : See Undebtakino. 

CUSTOMARY LAND : See Copyhold. 
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DEATH, 

power of attorney, effect on, of donee's, 149 

donor's, 108, 143, 150 
irust and mortgage estates, devolution of, on, 79-83 
vendor's, completion of contract after, 22, 23 

DEBTS, 

executor, payment, allowance, or settlement of, by, 94 
married woman's : See Married Woman. 
S. L. A. powers, effect on, of trust for accumulation for 
payment of, 240, 312 

of trust or power to raise money 
for payment of, 241, 308 
trustee, composition or settlement of, by, 94, 95 
And 9ee Chose in Action. 

DECLAEATION, 

expense of procuring, &c., on sale, 20, 21 
statutory : See Statutory Declarations Acr, 1835. 
trust estate, vesting of, by, on change of trustees, 90-92 

DECBEE, 

S. L. A. powers, effect of, on, 245, 309 

DEDICATION to public : See Open Spaces. 

DEEDS, 

construction and effect of, and of otber instruments, 

under C. A., 3-6, 109-120 
fiirms of, applying C. A., 114, 136-138 
limitation, words of, in, 110, 111 
necessity of, for implied covenants for title, 39 

mortgage with statutory powers, 63 
power of attorney by married woman, 96 
" vesting declaration," 90 
receipt in or indorsed on : See BeceIpt. 
supplemental, use and effect of, 112 
And «66 Acknowledgment; Title-Deeds; Undsrtakinq. 

DEEDS OF ABBANGEMENr affecting land, 

registration of and search for : See Searches Acr, 1888. 

DEEDS BEGISTBIES, 
searches in, 176, 177 
And $ee Middlesex ; Yorkshire. 

2 B 2 
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DEMESNES. 

sale or lease of, repeal and re-enactment of provision of 
S. L. A., 1882, as to, 259, 336 

DEPKECIATOEY CONDITIONS, 
trustees, sale by, under, 180 

DEKIVATIVE settlement, 

S. L. A. provisions, how affected by, 236, 321, 833 

DIGNITY : See Title of Honour. 

DIRECTION, 

•* as beneficial owner," covenant implied by, 37 

DISCHABGE, 

trustee, of, and vesting declaration thereon, 89, 91 

DISCLAIMER, 

power, of, 145 

by tenant for life, in relation to S. L. A., 301 
by trustee, appointment of new trustee on, 85, 88 
of office, is disclaimer of estate, 85 

DISCOVERY, 

by litigant, right to, effect on, of V. and P. A. provisions 
precluding purchaser from calling for, 8 

DISCRETIONARY TRUST, 

for payment of income, effect of, on S. L. A. powers, 313 

DISENTAILING DEED, 

search for, 140, 142, 156, 159, 175, 177 
And see Enrolled Deed ; Fines and Recoveries Act. 

DOCUMENTS : See Deeds. 

DOWRESS, 

is not " limited owner " within S. L. A., 233 

DURHAM : See Palatine Court. 

EASEMENT, 

creation of, " de novo," by way of use, 118, 119 
" general words " in conveyance, effect of, as to, 26-28 
"land," held to be, within V. and P. A., 7, 8 
lease of, benefit of rent and lessee's covenants runs with 
reversion, 46, 47 
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EASEMENT— con<tntt€(l. 

mortgagee may not sell, separately, 65 
new kind of, no creation of, under C. A., s. 62 .. 119 
S. L. A. powers for creation of, *' de novo," on sale or 

lease, 262, 263 
creation of and dealings with, on 

exchange or partition, 334 
creation or reservation of, for mining 

purposes, 261 
exchange of, 247, -248, 261, 334 
lease of, 249 
purchase of, and settlement of, when 

purchased, 268, 274 
re-grant of, on enfranchisement, 248 
sale of, 244, 245 

ENFRANCHISED COPYHOLDS, 
title, on sale of, 18 

ENFKANCHISEMENT, 

acknowledgment and undertaking, right to, on, 18 
S. L. A., powers of, as to settled copyholds, 246-8, 306 

as to raising money for, by mort- 
gage, 261 
as to re-grant of common, easement, 

&c»^ on, 248 
'* sale," is, within, where, 246, 247 

ENGLAND, 

•* capital money " from land in, purchase with, of land 

out of, prohibition of, 272 
exchange of land in, for land out of, prohibition of, 248 
meaning of, in Acts of Parliament, 248 

ENLARGEMENT OF TERMS : See horn Term. 

ENROLLED DEED, 

certificate endorsed on, is evidence of eurolment, 177 

office copy of, 157, 177 

search for, 140, 142, 156, 159, 175, 177 

ENROLMENT, 

open spaces, of deed dedicating, 260, 322 
And 8ee Coubt Rolls. 
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EQUITABLE CHARGE. 

sale under statutory power in^ effect of, as to legal estate, 

68, 129 
transfer of, when necessary, 55 

EQUITABLE OWNER, 

power of, under S. L. A., generally, 239, 264 

of leasing, 250 

EQUITY TO SETTLEMENT, 
effect on, of M. W. P. A., 196 

ESTATE, 

in incorporeal hereditament, 111, 119 
limitation of, in fee simple, &c., what words sufficient 
for, 110 

ESTATE CLAUSE : See " All Estate." 

ESTATE FOR LIFE, 

determinable, what is, within S. L. A., 312 
powers of owner of, under S. L. A. : See Tenant fob 
Life ; Settled Land Acts, 1882 to 1890. 

ESTATE PUR AUTRE VIE, 

devolution of, on vendor*s death, where heir is special 

occupant, 23 
powers of owner of, under S. L. A., 312 

ESTATE TAIL, 

limitation of, wording of, under C. A., 110 
And 9ee Tenant in Tail. 

EVIDENCE, 

counterpart is, of lease, in certain cases, 60, 251 
husband and wife, between, 216, 217 
on applications under S. L. A., 343 
vendor and purchaser, between, 

receipt for rent is, of subsistence of lease^ 19, 20 
recital, twenty years old, of facts, is, in making 

title to land, 3, 8 
recital of documents before commencement of ab- 
stract is, on making title to any property, 3, 18 . 
. of title, incidence of expepp-es of, 20, 21 

vendor and purchaser summons, admissible on, 13 
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EXCHANGE, 

English land, of, for land elsewhere, prohibition of, 248 
eqnality of, payment for, mortgage to raise, 261 

capital money, application of 
in, 268 
power to make, under S. L. A., 247, 248 

And 866 Easement; In cumbbancrs ; Mines akd 
MraBBALs; Notice. 

EXECUTION, 

by attorney, in attorney's name, 107, 150 
of purchase-deed, purchaser's rights as to, 40 
And 866 Writs of Execution. 

EXECUTOES, 

conveyance by, before probate, 81 
by one of several, 82 
debts, powers of, as to payment, allowance, or settlement 

of, 94, 96 
powers of, under C. A., summary of, 83, 84 
survivorship of powers of, 95 

" trustees " arc, for purposes of maintenance, &o , when 

residue ascertained, 101 
within Trust Investment Act, 1889 .. 191 
Trustee Act, 1888 .. 178 
866 also Peesonal Representative. 

"EXECUTOES, ADMINISTRATORS AND ASSIGNS," 
benefit of covenants relating to land, extends to, where, 
115 

EXECUTORY LIMITATIONS, 
restriction on, 151 
powers of S. L. A. in cases of, 237, 310, 311 

EXECUTEIX : 866 Married Woman. 

EXPENSES, 

of sale as between vendor and purchaser, 9, 20, 21 
866 aiUo Costs. 

EXPERIMENTS, 

application of "capital money " for, 276 

FAMILY ARRANGEMENT, 

" assignment for value," is not, within S. L. A., 338 
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FEE-FAEM BENT. 

bnildisg or mining lease at, order of conrt for, 253 
remedies for, and devolation of, when created under 
S. L. A., 335 
See alao Eent ; Rentchargk. 

TEE SIMPLE, 

limitation of, without word ** heirs," 110, 111 

** long term " enlarged into, devolution of^ 123, 124 

FINE, 

definition of, in C. A., 16 

S. L. A., 243 
on lease, or licence, under S. L. A., when ** capital 
money," 251, 258, 325 

FINES AND RECOVERIES ACT, 
E/ngland, 
effect on, of C. A., 1882, 140, 146-148, 153 

M. W. P. A., 206 
rules under, and under C. A., 1882 .. 154-156 
Ireland. 
effect on, of C. A., 1882 .. 140, 146-148, 15 3 

FIXTURES, 

sale of, apart from land, by mortgagee, 64 

FORECLOSURE, 

action for, pending, receiver should be appointed by 
Court, not by mortgagee, 74 

transfer of mortgage, how to be made in, 55 
sale in, 74-76 

FORFEITURE, 

lease, of, restrictions on, and relief against, generallyi 

before C. A., 51 
under C. A., 49-54 
particularly, in case of assignment, 
52 

bankruptcy, 52 
insurance, 53 
mining lease, t&. 
rent unpaid, t&. 
under-lease, 52 
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FORFEITURE— con/mued. 

S. L. \. powers, none, inourred by exercise of, 305 

provision for, in case of exercise of, void, 
302-305 

FORMS, 

deeds, of, applyimg C, A. provisions, 136-138 
statutory mortgage, transfer and reconveyance, of, 
133-135 
And see Appendices to Rules, in Table of Contents. 

FREEHOLDS, 

conveyance of, between husband and wife, 110 

self, to, and another, jointly, or as tenants in 

common, ih, 
use in, of word "grant," 109, 110 

FURTHER CHARGE, 

form of, applying provisions of C. A., 114, 136 

GARDENS, 

•* improvements," are, within Agricultural Holdings 

(England) Act, 1883 .. 276, 277 
public, dedication, Ac, of, S. L. A., powers for, 259, 260 
making of, an " improvement," under S. L. A., 276 

GENERAL WORDS, 

implication of, in conveyances, 26-28 
meaning and effect of, t&. 

" GRANT," 

use of word, unnecessary, to convey freehold, 109 
covenants implied by, 110 

HEIRLOOMS, 

sale of, before S. L. A., Court could not order, 288 
under S. L. A., by order of Court, t6. 
money from, is " capital money," 288, 289 
sold by Court, replacing of, 288 

HEIRS, 

benefit of covenant relating to land runs to, 114^116 
liable under covenant, bond, (&c., though not mentioned, 
116 
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WEIBS— continued. 

limitations in fee and in tail, without nse of word, 110, 

111 
mortgagee, of, 79-83 
trust, execution of, by, 82 
trustee, of, 7d-83 
vendor, of, dying before completion, 22, 23 

"HEIRS AND ASSIGNS," 

covenants deemed to be made with, what, 114-116 
personal representatives of sole trustee or mortgagee are, 
for what purpose, 80 

" HEIRS OF THE BODY," &a, 

words *'in fee tail,'* <&c., equivalent to, 110, 111 

HEREDITAMENTS, 

corporeal or incorporeal, are land within C.A., 15 

S. L. A., 243 
V. & P. A., 7 

incorporeal, *' estate" in. 111, 119 

HONOUR, Title of, 

is " land " within S. L. A., 243 

HOUSING OF WORKING CLASSES ACTS, 
1885, s. 11 (1), repeal of, reference to, 340, 341 
1890. s. 74 (1), 341 

HUSBAND, 

administration bond of wife, need not join in, 222 

administration, right of, to, where wife intestate, 198, 
224, 225 

chattels, rights of, to wife's, 199 

curti'sy, tenant by, 198 

powers of, under S. L. A., 313, 329 

intestate, without issue, widow's rights in property of, 
200 

legal personal representative of wife, without adminis- 
tration, when, 222 

liability of, for wife's antenuptial debts, &c., 216 

torts, generally, 203 

money, of, fraudulent investment of, by wife, or in her 
name, 210 

policy of assurance by : See Policy of Assurance. 
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RUSBASB^-eoniinued. 

property of, wife's rights in, 199, 200 
remedy against, of wife, 214 

of, against wife, 203, 217 
surviving, no title of, to intestate wife's estate, without 

administration, 199 
term of years, wife's, right of, to, ib. 
See also Husband and Wife; Married Woman; M. W. 
P. A. ; M. W. P. A. 1884 ; Poucy of Ajssuranok. 

HUSBAND AND WIFE, 

conveyances between, 110 

covenants by, implied, for title, 37, 38 

evidence between, 214, 215, 217 

questions between, as to property, summary determina- 
tion of, 217 

wife's antenuptial debts, d^c, action and judgment 
against, jointly, 216, 217 

And see Husband ; Married Woman ; M. W. P. A. ; 
M. W. P. A. 1884; Poucy of Assurance. 

IMPLIED COVENANTS, 

(1.) C. A., under, for title, in certain conveyances, 28-40 
application of, to properfy of alL kinds, 29 
assignee of lease, none by, 33 
benefit of, runs with land, 39 
bill of sale, in, effect of, 34 
burden of, 116 

construction of, as to number and gender, 120 
oopyholds, in surrender of, only where by deed, 

88,39 
covenant to surrender copyholds, in, 39 
demise at rent, in, none, ib. 
exclusion of, generally, 38 

in surrender of lease, 33 
gender in, 120 
joint and several, 29 
joint tenants, with, 28 
KINDS OF, according to 

(L) expressions in deed, 

(ii.) nature of deed, 

(iii.) position of covenantor. 
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IMPLIED COVENANTS— conttnued. 

(i.) by " beneficial owner," 29, 32, 33, 34 
" committee of lunatic," 36 
" mortgagee," tb. 
person " conveying nnder an order of Conrt,* 

tb. 
person " directing as beneficial owner," 37 
" personal representative," 36 
" settlor," 35 
" trustee," 36 
(ii.) in conveyance for value (other than a mort- 
gage). 29-31 

of leasehold, 32 
in mortgage, 33, 34 

of leasehold, 34 
in settlement, 35, 36 
(iii.) by husband and wife, 37, 38 

joint tenants or tenants in common, 20 
remainderman, t&. 
tenant for life, 39, 40 
wife alone, 38 
modifications of, power to make, and effect of, 

39,40 
plural and singular in, 120 
tenants in common, with, 28 
two or more, with, jointly and severally, t6. 
voluntary conveyance, not being "settlement," 
none in, 32 
(2.) demise, in, 39 
(3.) " grant," by use of word, 110 
(4.) statutory mortgage or transfer, in, 77-79 
joint and several, 79 

payment of principal, for, and interest, 77, 78 
two or more, with, 79 

IMPLIED TKUST, 

application to, of Trust Investment Act, 1889 ..191 

Trustee Act, 1888.. 178 

IMPBOVEMENT OF LAND ACT, 1864 

extension and partial repeal of, by S. L. A., 281, 321, 
323 
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IMPROVEMENT RBNTCnARGE, 

redemption of, wi»li "capital money"; and tenant for 
life's liability thereon, 330, 331 

IMPROVEMENTS, 

generally, within S. L. A., what are, 274-277, 330, 337, 

338, 341 
particular provisions as to : 

" capital money," application of, in, 267 
concurrence of tenant for life with others, in, 279 
entry for eflfecting and repairing, 280 
maintenance and insurance of, 279, 280, 331 
payment for, on submission and approval of scheme 
and certificate of execution, 277, 278 
Court can order, though no scheme, 338 
power to contract for, 282 
report by tenant for life on stite of, 279, 280 
scheme for, 277, 338 

tenant's, under Agricultural Holdings (England) 
Act, 1883, effect of, as to terms of new lease, 250 

INCLOSURE COMMISSIONERS 

Land Commissioners substituted for, 298 

« 

And see Land Commissioners. 

INCOME, 

definition of, in C. A., 15 

S. L. A., 243 
" entitled to," meaning of, in S. L. A., s. 58 .. 313 
powers of person entitled to, under S. L. A., 239, 313 

INCORPOREAL HEREDITAMENTS : See Hereditaments. 

INCUMBRANCER, 

costs of tenant for life's, 270, 298 
definition of, in C. A., 16 

INCUMBRANCES, 

covenant against, implied by C. A., 36 

outgoing trustee, by, express, ib, 
definition of, in C. A., 16, 25 
discharge of, under C. A., on sale, 24, 25 

S. L. A., by " capital money," 267 
by mortgaging, 336 
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INCUMBEANCES-conltntted. 

meaning of, in S. L. A., b. 6 .. 249 

8. 21 (ii.), 267 
S. L. A., 1890, 8. 11 ..337; and see 
Addenda, 
shifting of, on sale, exchange, or partition under S. L. A., 

249, 274, 275 
tenant for life's powers under S. L. A., effect on, of, 
240, 256, 264 
of his own, 239, 240, 246, 300-302. 
And $ee Incuhbrancbr. 

INDEMNITY, 

to trustee, by impounding income of person concurring 
in breach of trust, 182 

out of property preserred by him, 183 

INFANCY ; See 'Infant.! 

INFANT, 

income of, application, accumulation and disposal of, 
from land, lf8-101 
from any property, 101-104 
land of, management of, 98 

" settled estate," within S. K A., when, 97 
" settled land," within S. L. A., when, 314 
lunatic, powers of, under S. L. A., 317 
maintenance of, out of income of land, 99 

of other property, 101 
married woman, power of attorney by, 96 
S. L. A. powers of, how exercisable, generally, 314 

lunatic, where, 317 
share in partnership land, as to, 314 

INSOLVENCY, 
search for, 176 

INSTRUMENT, 

con.struction and effect of, under C. A., 3, 6, 109-120 
meaning of, in C. A., 16, 98 
And 966 Deeds ; Settlbmemt ; Will. 

INSURANCE, 

by mortgagee, 64, 71, 72 
receiver, 73 
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INSURANCE— cofKtnu^d. 

by trustee, generally, 183 
for infant, 98 
And see Forfeiture ; Improvements. 

INTEREST, 

under mortgage, accrual of, where no ooyenant to pay, 
67,74 

INTESTATES' ESTATES ACT, 1890, 
widow's rights under, 200 

INVESTMENTS, 

local authority, by, of sinking fund, 191 

long term, on, where real security authorized, 184 

married woman, by, or in name of: See Husband; 

Married Woman. 
redeemable securities, on, 190 
8. L. A., under, 

generally, 266, 270 

conversion of, 272 

devolution of, 271 

income of, 272 

tenant for life's powers as to selection 

and variation of, 270, 271 
variation of, 266 
Trust Investment Act, 1889, under, 187-192 
Trustee Act, 1888, by trustee, provisions as to, 

on loan, where security insufficient, 180, 181, 182 
on loan, or purchase, where title defective, 181 
And see Table of Contents. 

IBELAND, 

application to, of C. A., 130 

S. L. A., 322 
S. L. A. lease, not building or mining, what term autho- 
rized in, 323 
V. & P. A., provisions of, as to "bare trustee" and 
" tacking," repeal for, of, 130 



ISSUE, 

default of, effect of executory limitation over, on, in 
instruments after 1882, 151 
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JOINT ACCOUNT, 

mortgage, transfer, <&c., taken on, effect of, 117, 118 

JOINT AND SEVERAL COVENANTS: 5ee Covenant; 
Implied Covenants, 

JOINT TENANCY, 

conveyance, under, to husband and wife, 197 

of freehold or chose in action, to 
husband or wife, with another, 110 
to self and another, t&. 
See also Tenant fob Life. 

JOINT TENANTS, 

implied covenants by, 29 

JOURNEYS, 

expenses of, on sale, 20,21 

JUDGE IN CHAMBERS : See Chambers. 

JUDGMENT, 

meaning of, in Searches Act, 1888, 165, 166 
search for, 174 

JUDGMENT FOR SALE, 

in action respecting mortgage, 74-76 

JURISDICTION, 

protection of purchaser, where order not within, 128, 129 
See also County Court; Court; Ireland; Palatine 
Court. 

LANCASTER : See Palatine Court. 

LAND, 

covenants relating to, burden and benefit of, 114-116, 117 
definition of, in C. A., 15 

Searches Act, 1888 .. 164 
S. L. A., 243 
for purposes of Acts of Parliament gene- 
rally, 7, 238 
infant's, management, &c., of: See Infant. 
purchase of, with *' capital money," and settlement of, 
268, 272-274 
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LAND — continued. 

sale of, oontraot for, statutory inoidenta of: See Con- 
ditions OF Sale. 
'* settled," definition of, 237 

LAND CHABGE. 

definition of, in Searches Act, 1888, 165 

LAND CHAEGES EEGISTBATION AND SEARCHES 
ACT, 1888: 

See Searches Act, 1888 

LAND COMMISSIONERS, 

Board of Agriculture, now are, 298 

constitution and powers of, 298-300 

filing and delivering office copies of certificates and 

reports of, 300 
" improvements," execution of, certificates of, 277, 278 

maintenance of, certificates of, as to, 
and reports to, of, 279, 280 

LAND IMPROVEMENT ACT, 1864: See Improvement op 
Land Act, 1864. 

LAND REGISTRY : See Searches Act, 1888. 

LAND TAX, 

redemption of, with '* capital money," 267 

LANDS CLAUSES ACTS, 

application of money in Court under, as ^' capital money," 
283, 284 

LEASE, 

(1.) Oenercdly: 

apportionment of covenants and conditions in, 46- 
49 
rent, 46 
assignment of, no implied covenant by assignee on, 
33 
preliminary contract for lease, under power, no 
part of title on, 144 
condition in, benefit of, runs with reversion, 46, 47 
notwithstanding severance, 48 
. contract for grant of, title to be shewn on, 8, 49 
under power, no part of title to the lease, 144 

2 
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LEAS E— continued, 

(1.) QenerMjf — continued. 

ooveDants in, by lessee and lessor, benetir. of, and 
burden of, 46-48, 116, 117 
by lessor, for title, 39 
easement, of, benefit of rent and lessee's covenants 

on, 46, 47 
forfeiture of, restrictions on and relief against, 49« 

54 : See also Forfeiture. 
mortgagee in possession, by, 47, 48, 58-^3 
mortgagor, by, t&. 
possession, in, what is, 59, 256 
rent, in, runs with reversion, 46 

apportionment of, 46 
sale of, statutory conditions on.: See Conditions of 
Sale. 
(2.) S. L. A. provisions <u to: 

general powers of making, and ancillary, 249-259, 

301, 332, 334, 336 
particular provisions of, as to : 

assignment, effect of, on tenant for life's power, 

301 
carrying out predecessor's contract for, 255, 

256, 334 
confirmation of, 256 
contracts for, generally, 281-283 

no part of title to the lease, 283 
copyhold, of, licence for, 258 
counterpart of, lease evidence of, 251 
covenant for renewal of, 255, 256 
equitable owner, by, 250 
mansion and park, of, 336 
operation of, within twelvemonth, 262-266 
possession, in, how far to be, 250, 256 
surrender of, and re-grant, 256-258 

of contract for, 282 
term of, in Ireland, 323 
terms of, fixing of, 250, 257 
writing, by, merely, for three years or less, 834 
See also Builuinq Lease; £isEMEMT; Leaseholds; 
Mining Lease; Notice; Bbnewal of Lease; 
S. L. A. Trustees ; Under-lease. 
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LEASEHOLD REVERSION, 

title to, not to be called for, on fiale of under-lease, 17 
on contract to grant under-lease, 49 

LEASEHOLDS, 

implied conditions on sale of : See Conditioss of Si.L£. 
implied covenants for title in oonveyances of: See Impued 

Covenants. 
loan by trustees on security of, 181 
purchase of, with ** capital money," and settlement of, 

268, 273, 274 
settled, apportionment of ^* capital money '* from, 285 
freehold reversion on, purchase of, with "capital 
money," 268 
See also Benewable Leaseholds. 

LEGAL ESTATE, 

conveyance of, by mortgagee, under statutory power of 
sale, 68 

by equitable tenant for life, under S. L. A. powers, 
239,264 
priority or protection from, repealed section of Y. & P. A., 

as to, 11 
See alto Bare Leoal Estate. 

LEGAL PEBSONAL BEPEE3ENTATIVE : See Personal 
Bepresentative. 

LESSEE, 

apportionment of rent, when bound by, 46, 47 
covenants by, benefit of, runs with reversion, 46 
definition of, for purposes of C. A., s. 14 (relief against 

forfeiture^ 52 
«* limited owner," when, within S. L. A., 312 
notice to, of lessor's title, 8, 143, 144 
*' purchaser," is, within Y. & P. A., 8, 12 
relief to, against re-entry, 49-^4 
under-lessee is, how far, within C. A., s. 14 .. 52 

See also Under-lessee. 

LESSOB, 

covenants by, burden of, runs with reversion, 47 
for title, implied or express, 39 

2 c 2 
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JjESSOU- continued. 

definition of, for purposes of C. A., s. 14 (relief against 

forfeiture), 62 
title of, when not to be called for, 8, 17, 49 
lessee has notioe of: See Lessee. 
See aho Lessee. 

LICENCE TO LEASE. 

grant of, under S. L. A., to copyholder, 258 
entry of, on Court Rolls, tfe. 
fine on, when " capital money," tb. 

LIMITATION: See ExicaxoRY Limitations; Statutes of 
Limitations ; Words op Limitation. 

LIMITED OWNER, 

powers of, under S. L. A., 30d-314 

dowress or lessee at rent, has not, 233 

LIMITED OWNERS' RESIDENCES ACTS, 
references to, 276, 331, 838 

LIS PENDENS, 

search for, 166, 175 

Searches Act, 1888, does not affect registration of, 166, 

167 
S. L. A., 1884, order under, registration of, as, 327-^29 

LOAN, 

by married woman, to husband : See Married Woman. 
by trustee : See Investments. 

LOCAL AUTHORITY, 

investment of sinking fund by, 191 

LONG TERM, 

enlargement of^into fee simple, 120-124, 151 
investment on security of, 184, 187 
origin of, 122 
" real security," is, 184 

LORDSHIP : See Manor. 

LOTS, 

common title to several, one abstract of, 21 
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LUNACY, 

power of attorney, payments, &o., under, without notioe 
of, 108 

irrevocable, not affected by, 148-150. 
See also Lunatic. 

LUNATIC, 

committee of, implied covenants for title by, 36 
S. L. A. powers of, exercise of, generally, 317 

during infancy, tb. 
See also Lumact. 

MAINTENANCE, 

'* improvements," of tenant for life's, duties and liabilities 
as to, 279, 331 

entry by tenant for life for, 280 
infiuit, of, powers as to, out of income of land, 98-101 

of any property, 101-104 
MALE : See Masculine. 

MALINS' ACT, 

married woman's powers under, 200 

MANAGEMENT, 

of infant's land, 98-101 

trust for, effect of, as to S. L. A. powers, 313 

MANOR, 

definitiun of, in C. A., 15 

S. L. A., 244 
** general words," in conveyance of, 26-28 
mines and minerals under, 28 
"reputed," what is, 15 

tenant for life of, S. L. A. powers of, 246, 248, 258 
See also Copyhold ; Court Eolls. 

MANSION AND PARK, 

- definition of "principal mansion house," 336 
sale or lease of, 

discretion of Court or trustees as to, ih, 

restrictions on, ib. 

settlement should contain express provisions as to, tb. 

MANSION HOUSE; 6ce Mansion and Taiik. 
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MAKBIAGE, 

irrevocable power of attomejf good notwithBtanding, 

148-160 
Ses aiUo HusBAKD ; Husband and Wife ; Harried Woman ; 

M. NV. P. A. ; M. W. P. A., 1884. 

MARRIAGE SETTLEMENT, 

form of, applying C. A. provisions, 114, 138 
See also Married Woman ; M. W, P. A. 

MARRIED WOMAN, 

accruer of title of, date of, what is, 207 
acknowledgment by, of deeds : See Acknowledgment. 
administratrix, 218, 219, 222 
after-aoqnired property of, agreement for settlement of, 

196, 219-221 
ante-nnptial debts, &o., of, 216-217 
anticipation, restraint on : See ANnaPAnoN. 
bankruptcy of, 206 
*• bare trustee," power of, 11 

chose in action, conveyance of, between, and husband, 
110 

Malins' Act, powers of, under, as to, 200 
contracts of, 197, 203-206, 206, 222 
conveyance between, and husband, 110 

by, 194, 201 

to, and to husband, 197 
costs of, payment of, 204 

security for, 203 
damages, recovery of, by, or against, 203, 204, 207 
" debts " of, 216 
deed of, generally, 196 
equity of, to settlement, 196 
evidence between, and husband, 216, 217 
executrix, 194, 218, 219, 222 
fraud by, on marital rights, 196 
fraudulent investment by, of husband's money, 210 
guardian ad litem, 203 
implied covenants by, 37, 38 
infant, power of attorney by, 96 

S. L. A. powers of, 316^ 
iuvestments, in name of, 207-210 
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HABBIED WOMAN— «on<imi0<l. 

joint tenancy of, in chattels, seyerance by marriage, 199 

in land, with husband, 197, 198 
jndgment against, form and effect of, 204 
liability of, ante-nnptial debts, <&o., for, 215, 217 
contract, under, 197, 203-205, 206, 222 
maintenance, for, of husband, children, and grand- 
children, 221 
*' in tort and otherwise,'* 203-204 
loans by, to husband, 206 
*'long term," enlargement of, by, 121 
Malins* Act, powers under, of, 200 
next friend, 203 

policy of assurance, assignment of, by, 200 
effected by : See Polict of Assurance. 
poor law, liability of, for purposes of, 221 
post-nuptial settlement by, 195 
power of, disclaimer of, 202 

general, distinction between, and property, 202, 205 

exercise of, by will, 202, 206 
release of, 202 
power of attorney by, 96 
property of, 194, 201, 205, 207 
reduction into possession of choses in action of, 196 
remedies by and again-t, 203, 214, 215, 217 
re>traint on anticipation : See Anticipation. 
reversionary interestn of, 200 
separate trading by, 205 
*' separate use" of, trust for, expediency of, since 1882, 

194, 196, 197, 208 
separation-deed, position of, as to, 195 
S. L. A. powers of, 315-317 
settlement by, or relating to, 195, 219-221 

And see Foucr of Assurance. 
** spes Bucoessionis '* of, arising before 1883, no *' accruer 

of title," 207 
status of, generally, under M. W. P. A., 201 
married before 1883 .. 207 

after 1882.. 205, 206 _, 

statutes of limitation, application of, yo, 199, 214 
tenant in tail, disposition by, 206 
title of, married before 1888, accruer of, date of, 207 
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MARRIED WOMAN— con/ttttt^i 
torts by, after marriage, 203 

before marriage, 215-217 
trust, property held by, in, effect of M. W. P, A. on 

power to dispose of, 202, 209, 218, 219 
trustee, 194, 218, 219, 222 
will of, effect of M. W. P. A. on, 196, 197, 202 
exercise of general power by, effect of, 206 
probate, &c.^ of, rules as to, 224 
See also Husbaiyd; Husband and Wife; M. W. 
P. A. ; M. W. R A., 1884 ; PoucY op Assurance. 

MARRIED WOMEN'S PROPERTY ACT, 1882, 
general effect of, summary of, 1 94-200 
See dUo Husband ; Husband and Wife ; Mabried 
Woman. 

MARRIED WOMEN'S PROPERTY ACT, 1884, 
objects of, reference to, 217, 223 

MASCCTLINE, 

feminine, includes, in Acts of Parliament, 17 

in covenants, <&c., implied by 0. A., 120 

MIDDLESEX, 

wills, non-registration of, cured in certain cases, 12 
time for registration of, in, t&. 

MIDDLESEX REGISTRY, 
searches in, 176, 177 
See also Middlesex. 

MINES AND MINERALS, 

dealings with, apart from surfiace, under S. L. A., 261 

definition of, in S. L. A., 243 

fee simple in, acquired, on enlargement of " long term," 

124 
omitted from general words as to lands, inserted as to 

manora, 28 
purchase of, with " capital money," and settlement of, 

268, 274 
reservations relating to, in dealings under S. L. A., 248, 

201, 268, 334 
sale of, separately, by mortgagee, 64, (k") 

See also Mining Lease; Mining Purposes. 
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MINING LEASE, 

capitalization of rent on, granted under S L. A., 254, 

256, 321 
definition of, in C. A., 16 

S. L. A., 244 
forfeiture of, relief against, limitations on, 53 
grant of, under S. L. A. powers, 249-255 
mortgaged land, of, under C. A. powers, none^ unless 

mortgage permits, 59 
variable rent on, granted under S. L. A., 252, 253, 335 

And see Lease. 

MINING PURPOSES, 

definition of, in C. A., 16 

S. L. A., 243 

MONEY : See Capital Money ; Mortgage Money. 

MONTH, 

calendar, c<jmputation of, 67 
meaning of, in Acts of Parliament, 17 

MOETGAGE, 

consolidation of, restrictions on, 57 

C. A. provisioDs as to, summary of, 54 

deed, mortgagee's powers under, 63-74 

definition of, in G. A., 15 

form of, applying C. A. provisions, 114, 136 

implied covenants in : See Implied Covenants (1) and (4) 

interest payable under, where no covenant, 67, 74 

joint account, effect of, when on, 117, 118 

land in, devolution of, 79-83 

exception of, from " vesting declaration," 91, 92 
sale by Court, in action relating to, 74-76 
S. L. A. powers as to making, 261, 262, 297, 298, 336, 
337 

provisions as to notice of making, 293-295, 326 

operation of, 262-266, 308 
shifting, 249, 273, 274 
several mortgagees, to, for distinct sums, powers under, 

64 
Htatutory, form ami effect of, 70-79, 133-135 
statutory rucoiiveyanco of, 79, 135 
statutory tran.>for of, 77-79, 133-135 
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MORTGAGE— conlinoed 

tenant for life, by, of hici estate or interest, effect of, for 

fc). L. A. purposes, 300-302 
transfer of, on mortgagor's request, 55, 152 
trustee, by, to renew lease, 186 

See also Mortgage Dsbt; Mortgage Mohbt; Mort- 
gagkk; Mortgagee in Possession; Mortgagor. 

mor'I'gage debt, 

mortgagee, when bound to assign, 55, 56, 1 52 

MORTGAGE MONEY, 

definition of, in C. A., 15 

receipt and application of, by mortgagee, 69, 71 

MORTGAGEE, 

convej anoe on sale by, effect of, 63, 68, 69 

C. A. powers of, summary of, 54, 55 

costs of, as to production under acknowledgment, 41 

death of, devolution on, 79, 83 

deed, C. A. powers, given by, 63-74 

definition of, in G. A., 15 

implied covenants for title by : See Implied Covenants. 

insurance by, 65, 71, 72 

money, &c , received by, application of, 69, 7 1 

production of deeds by, to mortgagor, 57 

receipt in writing of, effect of, 70, 71 

receiver, appointment of, by, 65, 72—74 

sale by, 63, 64, 66-71 

at instance of, by Court, 74-76 

separate sale of fixtures and land, timber and land, ease- 
ment and land, or mines and surface, none, under 
C. A. power of sale, 64, 65 

tenant for life's, position of, as to exercise of S. L. A. 
powers, 300-302 

Tenants' Compensation Act, 1890, position of, under, 63 

transfer by, on mortgagor's request, 55, 152 

" trustee," is, how far, 69, 70 
See also Mortgage ; Mortgage Debt ; Mortgage Money ; 
Mortgagee in Possession ; Mortgagor. 

MORTGAGEE IN POSSESSION, 

accounts against, 65, 66 ^ 

definition of, in C. A., H> 
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MORTGAGEE IN POSSESSION— con/inued. 

exemption of, from liability to transfer at mortgagor's 

request, 55, 56 
leases by, authorized by C. A., 58-63 
podtion of, 55, 56 
timber, powers of, to cut and sell, and contract f jr cutting 

and sale, 65, 66 

MORTGAGOR, 

** consolidation *' against, 57 

C. A. powers of, bummary of, 54 

definition of, in C. A., 15, 56 

implied covenants by : See Implied Covenants (1) and 

(4). 
leases by, under or apart from C. A. powers, 47, 48, 58- 

63 
receiver of mortgagee is agent for, 72 
sale at instance of, by the Court, 74-76 
title-deeds, inspection and copies of, right of, to, 57 
transfer, right to require, instead of reconveyance, 55, 

56, 152 
trustee, morfgagee is, for, how fisir, 69, 70 

See also Mortgage ; Mortgage Debt ; Mortgage Monet ; 
Mortgagee ; Mortgagee in Possession. 

NEW TRUSTEES, 

appointment of, 84-89 
number of, 87 

powers of, appointed under C. A., 88 

by Court, 89, 90 
S. L. A., appointment of, for purposes of, 86, 339 
vesting in, of trust property, by declaration in deed of 
appointment, 90-92 
See also Separate Trustees. 

NOTICE, 

C. A., under, service of, on application to Court, 127 
service and foiiu of, generally, 125, 126 
constructive, restrictions on, 142-144 
lessee has, when, of superior title, 8, 142-144 
lessor, by, required, before re-entry, 50 
mortgagee, by, required, before sale, 66, 67 
one of several, tu, effect of, 142, 143 
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NOTICE— cofi/i«tte^. 

purchHser has, >Ahen, 19, 142-144 

S. L. A., uuder, service of, on application to Court, 296, 
342, 343 

to S. L. A. truhtees, and their solicitor, 

of intended dealing, 293, 325, 334 
dispensed with, under S. L. A., 1890, as 
to certain leases, 334 

had been^ hj order of 

Court, 295 
should be, by settle- 
ment, 295 
general, may be, 325 
infant, by trustees for, 295 
less than one month's, S. L. A. trustees 

may accept, 326 
lunatic, committee of, by, 295 
number of trustees necessary for, 293, 

294 
purchaser, protection of, as to, 294, 295 
specific, where still necessary, 326 
waiver of, by trustees, 326 

OPEN SPACES, &c., 

dedication to public of, under S. L. A., 259, 260 
expenses in relation to, raising of, 260 
•* improvements," are, 276 

OPTION OF PURCHASE, 

8. L. A. building lease may give, 332 

price to be ** capital money," ib. 

ORDER OF COURT, 

"aflfecting land," to be regibtered, 166, 167 

protection to purchaser under, 128, 129 

S. L. A. powers, eflfect on, of, 245, 246, 285, 309 

PALATINE COURT, 

Durham, of, power** of, under C. A., 128 

S. L. A., 297 
Lancaster, of, powers of, under C. A., 127 

S. L. A., 297 
buarchc8 iu, 177 
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PARK : See Mansion and Park. 

PARLIAMENT, 

application to, for protection of settled land, 287, 288 
And see Acrr of Parliament. 

PARTITION, 

S. L, A, powers, generally, to make, 247, 248 

payment for equality of, with capital 
money, 268 

by mortgaging, 261 
See also Gonvbtance ; Easement ; Incumbrances ; Mines 
AND Minerals; Notice. 

PAYMENT INTO COURT, 

exoneration by, under C. A., 127 

S. L. A., 296 
incumbrances, for discharge of, on sale, 24 
S. L. A., under, of capital money, 270 

deduction of costs on, 345 

investment on, 344 

rules as to, 344 

PAYMENT OUT OF COURT, 

of capital money, to absolute owner, &c., 269 

for " improvements," 278 
for investment generally, 270, 271 
to S. L. A. trustees, 338 

of money, liable to be laid out in land, 283-285, 338 

PERSONAL REPRESENTATIVE, 
implied covenants for title by, 36 
"long term," enlargement of, by, 121 
married woman, intestate, husband is, of, when, without 

administration, 222 
married woman's, rights and liabilities of, 222 
mortgagee, of, devolution on, and powers of, 79-83 
S. L. A. trustee, of, is himself trustee, 289, 291 
trustee, of, appointment by, of new trustee, 84-87 

devolution on, and powers of, 79-83 
vendor, of, completion of contract by, 22, 23 
See also Administrator; Executors; "Executors, 
Administrators and Assigns." 
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PETITION, 

C. A., no jurisdiction on, under, 127 
S. L. A., costs of, under, 342 
service of, 342, 343 

PIN MONEY, 

charge of, by tenant for life, is part of ** settlement,** 
236, 333 

PLURAL, 

singular, includes, in Acts of Parliament, 110 

in covenants, &c., implied by G. A., 
120 

POLICY OF ASSURANCE, 

assignment of, by married woman, under Malins* Act, 

200 
for husband, wife, or child, enactments relating to, 210- 

214, 222 
payment under, to trustee's banker or solicitor, 178-180 

POOR LAW, 

married woman's liability, for purposes of, 221 

POSSESSION, 

definition of, in G. A., 15 

S. L. A., 243 
lease in, what is, 59, 256 
mortgagee in : See Mortgagee w Possession. 
tenant for life in, who is, for S. L. A. purposes, 239, 310 

POWER, 

attorney, of: See Power ov Attornet. 
contract not to ezerciBe, generally. 111 

as to S. L. A. powers, void, 300- 
302 
disclaimer of, 145, 146 
instrument creating, statutory condition of sale sgainst 

production of, 18 
investment, of, statutory : See Investusnt. 
married woman, of, general, exercise of, by will, e£fect 
of, 206 

and property, distinction between, 

202 
release or disclaimer of, 202 
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POWER— con<»ntt€d. 

mortgagor and mortgagee, of: See Mortqaob; Mort- 
gagee ; Mortgagee in Possession ; Mortgagor. 
release of, 111 

sale, of: See Power of Sale. 
S. L. A.'8, under: See S. L. A\ 1882 to 1890. 
settlement, of, in relation to S. L. A. powers, 307-309 
Buryiyorship of, 95 
tmsteeSy of: See Trustee. 

POWER OF ATTORNEY, 

acknowledgment of married woman*8 deed, none, under, 

97 
donee of, may execute, &o., in his own name, 107, 150, 
161 

death of, efifect of, 149 

payment to, efifect of, in certain caseu, 108, 149, 
150 
donor of, death, lunacy, bankruptcy, marriage. Sec. of, 

when immaterial, 148-150 
ming of, in Central Offloe, 108, 109 
in&nt, by, if married woman, 96 
irrevocable, effect of, given fur value, 148, 149 

made for time certain, 149, 150 
married woman, by, 96 
notice, necessity of, to terminate authority under, 108 

where immaterial to effect of, 148-150 
office copies of, filed in Central Office, 109 
payment, &c., under, in good faith, protection for, 108 
purchase, completion of, under, ib, 

POWER OP SALE, 
cesser of, 238 

mortgagee by deed, of, 64, 66-71 
tenant for life, of, under S. L. A., 244-248 
trustee with, exercise of, by, 92, 93 

S. L. A. trustee, when, 240, 241, 338, 339 

PRINCIPAL MANSION HOUSE, 

re-building of, an '* improvement ** for S. L. A. purposes ; 
limit on sum to be spent, 387, 338 
See al$o Mansion and Park. 
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PROCEDURE, 

under C. A., 127 

M. W. P. A., 217 
S. L. A., 296, 346 
V. & P. A., 12 

PRODUCTION OF DOCUMENTS, 

acknowledgment of right to : See AoKNOWLEDaMENT. 
covenant for, legal, vendor's inability to fumisli, sta- 
tutory condition as to, 9 

costs of, incidence of, as between vendor 

and purchaseri 9, 45 
liability to give, satisfied by "acknow- 
ledgment," 43 
expenses of, on sale, incidence of, 20, 21 
mortgagee, by, to mortgagor, 57 

PROPERTY, 

definition of, in C. A., 14 

C. A., 1882, 139 
M. W. P. A., 222 
distinction between, and power, for purposes of 
M. W. P. A., 202, 205 

PROTECTION, 

purchaser, &c., of, in certain cases : See Purchaseb. 

PROTECTION OR RECOVERY OF SETTLED LAND, 
proceedings for, approval by Court of, 287 

costs of, tb. 

PUR AUTRE VIE : See Estate pur autre vie. 

PURCHASE. 

completion of, on vendor's death, 22, 23 

under power of attorney, 108, 150, 151 
definition of, in C. A., generally, 16 

C. A., s. 3 .. 21 
Searches Act, 1888 .. 165 
" for value," meaning of, in implied covenants for title 
by beneficial owner in conveyance for value other 
than mortgage, 31 
option of, in S. L. A. building lease, 332 
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PTJBCHASE— con/ifittcd. 

S. L. Am tinder, of land, mines, &g., with "capital 

money," and settlement of, 268, 269, 270, 271, 272- 

274 
trustee, by, title on, 181 

PUECHASE-DEED, 

execution of, purchaser's rights as to, 40 

PURCHASE-MONEY, 

receipt of, by solicitor, 113, 114 

payable to trustees, 114, 178, 179 
rights to, unaffected by C. A. provisions as to devolutiou 
of estate on vendor's death, 22, 23 

PURCHASER, 

constructive notice to, 142-144 
definition of, in C. A. generally, 1 6 

G. A., s. 3. .18, 21 
C. A., 1882.. 139 
** for value," definition of, in Searches Act, 1888 ..164 
protection of, from constructive notice, 142-144 

depreciatory conditions, buying trust 

property under, 180 
mortgagee, selling under power, buying 

from, 69, 70, 71 
official search, under certificate of, 141, 

X70 
order of Court, under, 128, 129 
power of attorney, under, 107, 108 
receipts, under : See Receipts. 
S. L. A., buying under, generally, 306 

as to notices to 
S. L. A. trustees, 
294, 295 
8. L. A. 1884, under, buying from trustees 

for sale, 327, 328 
from unregistered writs and orders, or 
dfieds of arrangement, affecting land, or 
land charges, 167, 168, 169 
restrictive covenants, without notice of, 142-144 
tenant for life's interest, of, position of, as to S. L. A. 
powers, 239, 300-302 

2 D 
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rUKCHASER— fow/imw/f. 

triiBtces, from, not bound to buy instead from tenant for 
life, 308 

And See Condi noxs of Sale; PaRCHASE; Purchase- 
Deed; PrRCHASE-MoNEY ; Sale; Vendor and Pur- 
chaser. 

QUIT-RENT, 

redemption of, generally, 100 

S. L. A., under, with "capital money," 
267 

RECEIPT, 

body of deed, effect of, in, 112 

deed, in or endorsed on, protection of purchaser under 
113 

authority of, for payment tc 
floUcitor, 113, 114, 178, 179 
joint account, effect of survivor's, for mortgage-money 

on, 117, 118 
mortgagee's, 70, 71 
receiver's, 72 

rent, for, effect of, on sale of lease or under-lease, 19, 20 
S. L. A. trustees, of, 291 
trustees', generally, 93, 94 

production of, when an authority for payment 
to banker or solicitor, 114, 178-180 
RECEIVER, , 

appointment of, "execution," is, in certain cases, 174, j 

175 
mortgagee's, appointment, powers, duties, removal, re- 
muneration, (fee, of, 65, 72-74 

appointment of, pending foreclosure, should 

be by the Court, 74 
mortgagor's agent, is, 72 
order appointing, registration of, 166, 167 

hECITALS, ! 

evidence, are, how far, of facts or documents, on sale : 
See Conditions of Sale. 

RECONVEYANCE, 

statutory, of statutory mortgage, form of, 79, 135 
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BECONVEYANCE— con<tntt«<l. 

tenant for life's mortgagee, by, nnneoessary : consent is 

enough, 301 
transfer compellable in lieu of, when, 55, 56, 152 

EECOVEBY, 

settled land, of, proceedings for, Oonrt's power of ap- 
proving, and directing payment of costs of, 287, 288 

BEDEEMABLE STOCK, 

investment on, by local authority, 191 

trustee, 190 

BEDEMPTION, 

action for, parties to, to enforce mortgagors right to 
have transfer, 56 

sale in, 74-76 
See aUo Quit-Bent ; Bent-chargs. 

BE-ENTBY, 

right of, apportionment of, on severance of reversion, 

48,49 
relief against and restrictions on, 49^54 

See also Forfeiture. 

BEQISTBATION, 

" vesting declaration," of, 92 

will, of, of land in Middlesex or Yorkshire, out of time, 
12 * . 

time for, ib, 
writs and orders, or deeds of arrangement, affecting land, 

or land-charges, of: See Searches Act, 1888. 
See aUo Searches. 

BEGISTBIES : See Beqistration ; Searches ; Searches Act, 
1888. 

BELEASE, 

executor, by, 94 

power, of. Ill 

tenant for life, by, of his estate, 302 

of his powers under S. L. A., 800-302 
trustee, by, 94 

2 D 2 
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REMAINDER. 

defeat of estate in, by exerdae of S. L. A. powers, 262-266 
settlement of, effect of, as to S. L. A. powers, 238 
undisposed of by a settlement, is within the settlement, 
237 

RENEWABLE LEASEHOLDS, 

trustee of, powers of, as to renewing and raising money 
therefor, 185, 186 

RENKWAL OF LEASE, 

S. L. A., under, in pursuance of covenant, 255, 256 

on surreDder of old lease, 256-258 
surrender of under-lease, no need for, in case of, 250 
trustee, by, of renewable leasehold, 185, 186 

RENT, 

apportionment of, on severance of reversion, 46, 47 
definition of, in C. A., 16 

S. L. A., 243 
forfeiture for non-payment of, relief against, 62, 53 
" in kind," 16 

** land-charge,*' is, when, 166 
lease, under, runs with reversion, notwithstanding 

severance, 46, 47 
" money value," what has, 121 
" peppercorn," receipt for, effect of, as evidence on tile 

to lease sold, 20 
receipt for, what evidence, on title to lease sold, 19, 20 
redemption of: See Rent-charge. 
release of, presumption of, 120 

RENT-CHARGE, 

creation and devolution of, on grant for building pur* 

poses, under S. L. A., 835 
estate may be limited in. Ill, 119 
" incumbrance," is, within C. A., 16, 24, 25 
** land-charge," is, when, 165 
limitation, words of, in creation of. 111 
Limited Owners' Residences Acts, under, redemption 

of, under S. L. A., 1887 .. 331 
redemption of, under C. A , 106, 107 
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BENT-CHABGE— co9i/intf6(2. 

redemption Of» under S. L. A., with " oapital money/' 

generally, 267 

where payable for an 
" improvement/' 330, 
331 
searoh for, 175 

BEPAIBS, 

breaoh of covenant as to, restrictions on and relief 
against forfeiture for, 49-54 

notice to lessee as to, 49, 50 
" building purposes," are, within C. A., 1 6 

S. L. A., 243 
infant's land, on, 98-101 
mortgagee's receiver, by, 73, 74 

tenant for life's liability for, of " improvements," 279, 
280 

KEQDISITIONS, 

for official searches, in Central Office, 140-142, 156, 157 

in Land Registry, 170, 172, 173 
on title, disputes over, determination of, by Court, in 
summary way, 12 

precluded by statutory conditions of sale, what : 
See Conditions of Sale. 

RE-SETTLEMENT, 

effect of, on old powers, 265, 302 

RESIDENCE, 

by tenant for life, validity of condition as to, 302-304 

RETIREMENT, 

of trustee, provisions for, 89, 339 

REVERSION, 

commencement of title to, 1 
Crown, in, effect as to, of S. L. A. powers, 310-31 2 
easement, on lease of, 47 

lease, benefit to or burden on, under, 46, 47, 48 
purchase of, on settled leaseholds, with *' capital money," 
and settlement of, when purchased, 268, 272-274 
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EEVEBSION- continued. 

settled, application of '* capital money " from sale of, 285, 

286 
seyeranoe of, apportionment of conditions on, 46 
lessor's coTcnants on, 47 
rent and lessee's covenants on, 46 
undisposed of by a settlement, is within the settlement, 
237 

BOOT OF TITLE, 

special conditions as to, where necessary, 1, 2, 19 
statutory condition as to, on sale of land, 1, 7 
stipulation as to, contract should contain, 1, 19 

RULES OF COURT, 

powers as to, for purposes of C. A., in England generally, 
127 

in Ireland, 130 
in Palatine Counties, 
127, 128 
for purposes of C. A. 1882, s. 7, in England, 

and Ireland, 147 
for purposes of S. L. A., in England 
generally, 296 

in Ireland, 322 
in Palatine 
Counties, 297 
See also Table of Contents. 

SAFE CUSTODY, 

documents, of: See Undertakinq. 

ST. LEONARD'S ACT, 

repeal of, in part, 53, 132 

SALE, 

Court, under, under S. L. A. powers, mode, <&c., of, 343, 

344 
definition of, in C. A., 16 
discharge of incumbrances on, 24, 25 
mortgaged property, of, by the Court, 74-76 
mortgagee, by, under power : See Mortqagee. 
order of Court, by, title on, 128, 129 
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SALE — continued, 

separate, of mines and surface, fixtures and land, trees 
and land, or easement and land, by mortgagee, 64, 65 

by tenant for life, under S. L. A* 
powers, 244, 261, 287 
trust for or power of, creation of, by what words, 92 

execution of, mode of, 92, 93 
tenant for life, by, under S. L. A., general powers of, 
and ancillary powers, 244, 247, 248 

decree, or order of Court, effect of, on, 245 

easement, of: See Easement. 

heirlooms, of : See Heiklooms. 

mansion and park, of: See Mansion and Park. 

mines and surface, apart, of: See Mines and 

Minerals. 
notice of : See Notice. 
timber, of: See Timber. 
undivided shares, of: See Undivided Shakes. 
And 8ee Conditions of Sale; Contract; Convey- 
ance; Purchase; Purchase-Deed; Purchase- 
Money ; Purchaser ; Veni or and Purchaser. 

SCHEME FOE IMPROVEMENT, 

approval of, payment out of "capital money," is con- 
ditional on, 277-279 

Court may order payment, notwi.*^hstanding absence 
of, 338 

SEARCHES, 

expenses of, on sale, incidence of, 20, 21 
Land Registry, in, 170 

official, provisions for, under C. A., 1882. .140-142 
R. S. C, 1883.. 156, 177 
Searches Act, 1888. .170 
Yorkshire Registries Act, 1884. .177 
certificate of, effect of, 140-142 

setting out of, on abstract, 176 
continuation of, 163 

protection under, to purchasei-s, 141, 177 

solicitors, 142, 177 
trustees, &c., 142 
Palatine Courts, in, 177 
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SEARCHES— continued. 

usual, generally, 174-177 
See dUo Skabches Act, 1888. 

SEARCHES ACT, 1888. 

writs and orders affeoting land, registration of, in Land 
Registry, 166, 167 
unregistered, protection against, 167 
vacation of registration of, 340 
deeds of arrangement affecting land, registration of, in 
Land Registry, 167, 168 
unregistered, protection against, 168 
vacation of registration of, 168 
land charges, registration of, in Land Registry, 168, 169 
unregistered, protection against, 168, 169 
vacation of registration of, 170 
official searches under, 170, 174, 175, 176 
rules under, as to registers and registration, 171, 172 

searches, 172, 173 

SECURITIES : See Investments. 

SEIGNORY, 

nature of, 246 

of settled land, purchase of, with " capital money," 268 

sale of, by tenant for life of manor, 246 

SEISIN OF TESTATOR, 

special condition as to, when required, 2 

SEPARATE TRUSTEES, 

appointment of, for distinct trusts, under G. A., 1882. . 
144, 145 

by the Court, 145 

SEPARATE USE : See Mabried Woman. 

SEQUESTRATOR, 

order appointing, registration of, 166, 167 

SERVICE, 

notice of, of applications under C. A., 127 

S. L. A., 296, 243 
under C. A. generally, mode of, 125, 126 
power of Court, under S. L. A. rules, to dispense with, 
343 
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SETTLED ESTATES ACT, 

infant's land, *' settled estate" within, when, 97 

money in Court under, application of, as. "capital 

money," 283-285 
orders under, protection of purchaser by, 128, 129 
stay of proceedings under, for S. L. A. purposes, 309 

SETTLED LAND, 

protection or recovery of, proceedings for, 287, 288 
S. L. A., within, what is, 238, 288, 314, 318 

SETTLED LAND ACTS, 1882-1890, 
effect of, summary of, 226-234 
evasion of, provisions for, void, 302-305 
objects of, 235 

powers of, assignment of, 800-302 
cesser of, 238, 239, 302 
conflict of, with settlement powers, 307 
contract not to exercise, 300 
cumulative, are, 307 

determination, of, by barring estate tail, release or 
surrender of life estate, resettlement, or ultimate 
remainder falling in, 238, 239, 302 
disclaimer of, 301 
exercise of, generally, 300, 306 

by S. L. A. trustees, on dealings be- 
tween tenant for life and estate, 
837 
limitation tending against, void, 302-305 
prohibition of, attempted, 302-304 
release of, 300 
restriction of, generally, 302 

under orders of Court, 245, 246, 305 
See also S. L. A, Tru^tses; Tenant fob Life. 

8. L. A. TRUSTEES, 

who are, 241, 242, 291, 318, 338, 339 

absence of, immaterial, for purposes of certain leases, 

334, 335 
appointment of, settlement should contain, 241 

under S. L. A., 289, 339 
unnecessary, when, 279, 315, 335 
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S,L. A. TRUSTEES— con/intt6(f. 

consent of, necessary to cutting and sale of timber, 
28B, 287 

improyements, 277 
sale or- lease of mansion and 
park, 336 
disputes between, and tenant for life, 293 
duties of, 292, 294, 341 
new, appointment of, 289, 339 
notice to, and to solicitor of, of intended dealings. See 

Notice, 
number of, to give receipts and take notices, 290, 29], 

293, 294 
payments to, generally, 290, 291 

out of Court, 283, 284, 338 
personal representatives of survivor of, are trustees, 289 
protection of, singly, 292 

generally, 292, 293 
receipts of, 291 
re-imbursement of, 293 

solicitor of tenant for life, exclusion of, from, 290 
surviving or continuing, 289-291 
tenant for life, exclusion of, from, 290 
tenant for life and estate, powers of, on dealings 
between, 337 

SETTLEMENT, 
base fee, of, 311 
" conveyance by way of," what is, for purpose of implied 

covenants, 35 
C. A., what is, within, 98 
covenants for title in : See Settlor. 
derivative, 236, 321 

of lands, (fee, purchased, <fec., to uses of, 272-274 
" marriage settlement," form of, applying C. A. powers, 

&c., 114, 138 
M. W. F. A., effect of, on, 195, 219-221 
powers of (in relation to S. L. A. powers), additional, 309 

conflicting, 307 
exerciseable only with consent of tenant for 
life, 307, 326 
reference, by, 236 
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SETTLEMENT— con^tnueci. 

nmB out, when, 238, 239, 302 
S. L. A., within, what is, 235-237, 318-321, 333 
land, of, on trust for sale, is, 318-321 
money, of, to buy land, is, 285 
what instruments are part of, and not " assign- 
ments for value," 235, 333 
trustees of, for S. L. A. purposes, ^ee S. L. A. Trustebs. 
And see Agreeuent; Bessttlememt ; S. L. A.'s 1882 
TO 1890. 

SETTLOB, 

covenants for title by, implied by C. A., 35 

old practioe as to, 35, 36 

SEVERANCE OF REVERSION, 

apportionment of conditions on, 48, 49 

lessor's covenants on, 47, 48 

rent and lessee's covenants on, 46-48 

SHARE : See Undivided Share. 

SHIFTING INCUMBRANCES, 

S. L. A. provisions for, on sale, <Src., of land incumbered, 
249, 273, 274 

SILO, 

application on, of "capital morey," 275, 276, 277 

SINGULAR, 

includes plural (andtnce versd) in Acts of Parliament, 110 

implied covenants, &c., 
120 

SINKING FUND, 

local authority, of, powers of investment of, 191 

SOLICITOR, 

constructive notice through, 142-144 
payment to, on producing deed with receipt, generally, 
113, 114 

producing release with receipt, 114 
trustee's, producing deed or policy, with 
receipt, 114, 178-180 
protection of, when adopting C. A., 124 
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iiOLlClTOn— continued. 

pix)icction of, searching under C. A. 1882 ..142 

SearcheB Act, 1888 .. 170 
B.S.C. 1883.. 177 
Yorkshire Begistries Act, 
1884, ib. 
SPACES : See Open Spack. 

SPECIALTY, 

debt by, binds heirs, though not mentioned, 115 
priority of, 36, 116 

SPECIFIC PERFOBMANCE, 

'* acknowledgment," of obligations under, 40, 44 
wife's ante-nuptial contract, of, 215 

SQUARES : See Open Spaces. 

STAMP, 

on acknowledgment or undertaking, 45 

on appointment of new trustees, 90 

for S. L. A. purposes, 

290 

on transfer of mortgage, where further security given, 
78 

STATUTES OF LIMITATIONS, 

executor or administrator, right or defence of, under, 

183, 184 
married woman, saving in, in favour of, effect of M. W. 
P. A. on, 199 

none in Trustee Act, 
1888.. 184 
trustee may plead, 183, 184 

STATUTORY CONDITIONS OF SALE : See Conditions 
OF Sale. 

STATUTORY DECLARATIONS ACT, 1835, 

citation of 5 <fc 6 Will. IV., c. 62, as, 126, 127, 131 

STATUTORY MORTGAGE, TRANSFER OF MORTGAGE, 
AND RECONVEYANCE: See Mortgage; Transfer; Re- 
conveyance. 

STREETS : See Open Spaces. 
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SUBDEMISE : See Under-lease. 

SUBSTITUTION of securities, 

on sale, &c., under S. L. A., of land incumbered, 240, 
273, 274 

SUCCESSION, 

S. L. A., within meaning of, what is, 237 

alternative gift creates, ih. 
SUCCESSION DUTY, 

purchaser not concerned with, on sale under S. L. A., 
265 

SUMMONS, 

C. A., application under, must be b}', 127 
S. L. A., application under, by; costs of petition pre- 
sented without direction, what allowed, 296, 342 
V. & P. A., application under, by, 12 

SUPPLEMENTAL DEED, 

employment and effect of, 112 

SURFACE, 

dealings with, and with mines, apart, under mortgagee's 
power of sale, 64, 65 

under S. L. A. powers, 246, 248, 256, 257, 
261, 268 

SURRENDER, 

of copyholds, effect of C. A. on, as to implied coyenants 
for title, 39 

use of words of limitation. 111 
" vesting declaration," 91, 92 
of lease, acceptance of, by infant's trustees, 98 

mortgagor, 59 
tenant for life, 256-258 
express covenants for title in, 33 
under-leases, surrender of, no need for, on, 250 
by tenant for life, of life c state to remainderman, effect 
of, on ** settlement," 239, 302 

SURRENDEREE, 

of copyholds, interest of, before admittance, does not 
pass by '* vesting declaration," 91, 92 
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STJRVIVOESHIP, 

of benefit of covenants with two or more jointly, 116 
joint aooonnt, <^ mortgage-money owing on, 117 
of powers of executors or trustees, 95 
of S. L. A. trusts, 289, 291 

TACKING, 

y. <& p. A., provisions, as to, repealed, 11 

repeal, for Ireland, of provisions of, as to, 
130 

TAIL : See Estate Tail ; Tenant in Tail. 

TENANT BY THE CURTESY, 
8. L. A. powers of, 313, 329 

TENANT FOR LIFE, 

covenants by, for title, 29, 39, iO 
custody of title-deeds, by equitable, 46 
S. L. A. purposes, for ; 

who is, or has powers of, 239, 240, 309-317, 318 
assignee of, is not tenant for life, 239 

position of, generally, 300-302 

as to costs, 270, 296, 298 
assignment by, of his estate, before or after S. L. A., 
or before or after it falls into possession, effect of, 
239, 300-302, 383 

of his powers, none, 300 
capital money, application of, powers of, as to, 270- 

272, 283-285 
concurrent owners are, 239, 240 
consents by, 271, 307-309, 326-327 
contracts by, generally, 268, 269, 281-283, 306 

not to exercise powers, void, 300-302 
conveyances by, 264^266, 306 
costs of, 269, 270, 287, 288, 296-298, 306 
disclaimer by, of powers, 301 
discretion of, 305, 306 
disputes of, with S. L. A. trustees, 293 
enfranchisement by, 246, 247 
equitable, powers of, over legal estate, 239, 250, 
262-266 
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TENANT FOR LlFI^-canttnued. 
S. L. A. purposes, for — continued. 

estate, dealings of, with, S. L. A. trustees take his 

place, on, 337 
exchange by, 247, 248, 261, 334 
fines, &c., rights as to, 242, 243 
forfeiture by, 302-305 
heirlooms, sale of, by, 288, 289 
" improvements," execution of, powers o^, as to, 267, 
268, 274-277, 279, 280, 281, 330, 331, 337, 338 

uiaintenance, &c, of, duties and 
powers of, as to, 279-281, 331 
incumbrances, shifting of, on sale &c., by, 249, 273, 

274 
investments, powers as to, 266, 2 r 0-272 
joint tenant, 239, 240, 202, 279, 326 
leases by, generally, 249-259, 332, 334, 335 
licence from, to lease copyholds, 258, 259 
manor, powers of, as to, 246, 258 
mansion, rebuilding, by, 338 

and park, sale or lease of, by, 336 
mines, dealings with, by, 248, 252-255, 261, 276 
purchase of, by, 268, 209 
working of, by, 254, 255 
money settled to buy land, of, 285 
mortgage by, (a) of estate in settlement, for enfran- 

chi>ement money, equality of 
exchange or partition, 261, 262 
for discharge of incumbrances, 336 
on shifting incumbrances, 249 
(h) of his own interest, 300-302 
motive of, for exercising p )wers, 245, 305 
notices by, of intended exercise of power : See Notice. 
partition by, 247, 334 
"possession " of, 239, 240, 243, 310 
prohibitions affecting, void, 302-305 
protection of settled land, proceedings for, by, 287, 

288 
purchaser from trustees is not compellable to take 

title from, 308 
recovery of settled land, proceedings for, by, 287, 
288 
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TENANT FOB LIFE— conhntted. 
S. L. A. purposes, for — canimued. 

release by, of powers, ineffectual, 300-302 
of life estate, effect of, 239, 302 
remainder, in, assignment by, effect of, 239, 301, 302 
sale by, generally, 244-«248 
S. L. A. trustee, should not be, 290 
solicitor of, should not be 8. L. A. trustee, ib. 
streets and open spaces, dedication of, by, 259, 260 
surface and mines apart, dealings with, by, 248, 

262-255, 261 
surrender by, of life estate, effect of, 239, 302 
to, of contract for lease, 282 
lease, 256-258 
tenant in common, 239, 240, 262, 279, 326 
timber, cutting and sale of, by, 286, 287 
trust for sale, land settled on, of, 318, 326-328 
trustee, is, how far, 305, 306 
undivided share of: See ITndividsd Shabe. 
See aUo 8. Jj. A.'s, 1882 to 1890. 

TENANT FOB LIFE AND BEMAINDEBMAN, 

apportionment between, of proceeds of sale of leasehold 

or reversion, 265, 286 
covenants for title by, 29, 39, 40 

TENANT FOB YEABS, determinable on life, 
limitation to, reason for, 312 
S. L. A. powers of, ib. 

TENANT IN TAIL, 

contracts by, under S. L. A., 283 

limitation to, wording of, under C. A., HO, 111 

S. L. A. powers of, and of tenant in tail after possibility 

of issue extinct, 310, 313 
" settlor," implied covenants by, effect of, 36 

TENANT PUB AUTBE VIE, 
S. L. A. powers of, 312 

vendor, devolution on death of, 22, 23 

» . 

TENANTS' COMPENSATION ACT, 1890, 
mortgagee's rights, effect of, on, 63 
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TENANTS IN COMMON, 

implied ooyenants for title by, 29 

with, 28, 29 
self, conveyance to, and to another, as, mode of, 110 
OU^ See also TsNAin fob Lifb ; Undivided Shaeb. 

TEEM OP YEARS, 

contract for grant of : See Lsasx ; Undsb-lease. 
limitation of, to secure rent-charge, need for, 105 
Bale of, Btatatory conditions on : See Conditions of Sale. 
See aUo Lonq Tebil 

TIMBER, 

infant's trustees, powers of, as to, 98, 99 
mortgagee's powers as to cutting and sale of, -64, 65 
S. L. A. provisions as to cutting, thinning, sale, and 
use of, by tenant for life, 279-281, 286, 287 

for capitalization of proceeds of sale^ 

287 
for improvements by planting, &c., 

275-277 
for keeping up such improvements, 
279 
TITHE, 

is '' land," within S. L. A., 243 

TITHE ACT, 1891, 

orders under, affecting land, registration of, 166 

TITHE-COMMISSIONERS, 

substitution for, of Land Commissioners, 298 
See also Land Commissioners. 

TITHE RENT-CHARGE, 

redemption of, with capital money, 267 

TITLE, 

commencement of: See Commencement oF' Title. 

conditions of sale as to, and ^U9 to evidence of: See Con- 
ditions OF Sale. 

lease or under-lease, on grant of: See Lease; Under- 
lease. 

order of Court, under, 128, 129 

trustee investing on loan or purchase, what may be 
taken by, 181, 182 

vendor and purchaser, disputes on, between, 12 

2 E 
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Title-deeds, 

acknowledgment of right to production of: See ActasoW' 

LEOQMENT. 

covenant for production of, costs of, iDcidenoe of, 9 
equitable right to production of, enough for purchaser, 9 
equitable tenant for life, custody of, by, 46 

on sale by, S. L. A. trustees' duty as 
to '' acknowledgment," 265, 266 
irrevocable power of attorney, person taking security 

by, must obtain, 149 
mortgagee selling under power, right of, to production 

of, 70 
mortgagor's right .to inspect, d;c., 57 
retention of, by vendor, 9 
undertaking for safe custody of: See UNDERTAKiNa 

TITLE OF HONOUE, 

* is " land," within S. L. A., 243, 288 

TRANSFER, 

discharge, on, of existing incumbrances by new mort- 
gage under S. L. A. 1890, s. 11 .. 337 
of equitable charge, 55 
mortgagee's obligations as to, 55, 152 
stamp on, where further security taken, 78 
btatutory, of statutory mortgage, 77-79, 133-135 
trustees may take what title od, 182 
See aho Joint Account. 

TREES : See Timbrr. 

TRUST, 

constructive : See Constructive Trust. 
implied : See Implied Trust, 
See aho Trust Estate ; Trust for Sale ; Trustee. 

TRUST ESTATE, 

devolution of, on death, 79-83 
sale of, with other property, 92, 93 
vesting of, by declaration, on appointment or retirement 
of trustee, 90-92 

TRUST FOR SALE, 

creation of, by what words, 93 

execution of, mode of and powers ancillary to, 92, 93 
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TRUST FOR SALE^carUinued. 

iinmediate, must be, to attract S. L. A. powerfl, 319 
settlement on, of land, effect of, under S. L. A., 318-321 

"capital money" under, 319, 320 
derivative settlement of proceeds of 

sale tinder, 321 
mining rent under, capitalization of^ 

321 
protection of purchaser from trustee of, 

327-329 
restrictions on exercise of S. L. A., 
powers uniler, generally, 327-329 
as to consents, 326, 327 
TRUSTEE, 

summary of provisions of C. A., &c., relating to trustees, 

<fec., 83, 84 
" acknowledgment " by, of right to production of deeds, 

45 
appointment of new trustees, 84-89 

separate sets of trustees, 144, 145 
trustees for management of infantas land, 
98 
banker of, payment of policy money to, 179, 180 
bankrupt, is " unfit to act," 85 
bare trustee : See Bare Trustee. 
composition, compromise, <&c., by, 94, 95 
conditions of sale, use of, by, 9, 92, 93, 124, 125, 180 
** continuing," who is, and powers of, 85, 86, 88 
copyholds, of, 80-83, 91, 92 
Court, appointed by, powers of, 89, 90 
death of, devolution on, 79-83 
"depreciatory conditions," sale by, at, 180 
discharge of, 84-89 
disclaimer by, 85, 88 
heir of, estate and powers of, 81, 82 
implied covenants for title by, 36 
improper investments, limitation on liabilities of, for. 

180-182 
indemnity to, out of interest- of c. q. t* concurring in 

breach of trust, 182 
infant, unfitness of, 85 
infants', powers of maintenance, (&o., 98-104 
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TBUSTEE— conitiiued. 

infant's land, of, powers of management, maintenanoe, 

fta» 98-101 
insnianoe by, 98, 183 
inveataentfl by : SMLiYsamHTS. 
** joint aooonnt," advance on, by, statutory provisions as 

to^ 117, 118 
leaseholds, of, renewable, may renew, 185, 186 
limitation of actions against, for breach of trust, 183, 

184 
loans by, valuation and title on, 180-182 
** lunatic,*' unfitness of, 85 
maintenance by, of infant, 98-104 
management by, of infant's land, 98-101 
married woman : See Mabroed Wohak. 
married woman, for, service on, of summons to remove 

restraint on anticipation, dispensed with, 96 
mortgagee is, how far, 69, 70 
new trustee, appointment and powers of^ and vesting of 

trust estate in, 84-89, 89, 90-92 
number of, 87, 89 
outgoing, covenants by, 36 
payment by, on release by a q. t., to solicitor producing 

release, 114 

to agent for, in certain cases, 178-180 
personal representative of, estate and powers of, 79-83, 

85-88 
power, of, release or oontraot not to exercise, by, effect of, 

111, 112 
protection of, adopting C. A., 124, 125 

a A. 1882 (Searches), 142 
Searches Act, 1888. .170 
V. & P. A., 9 
purchase by, what title may be taken on, 181 

And see *' protection of," mipra, 
receipt by, in writing, effect of, 93, 94 
release, by, of claims, &o.^ 94, 95 

of power, 111, 112 
renewable leaseholds, of, 185, 186 
retirement of, 84-89 
sale, for : See Trust for Sale. 
search against, 176 
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TRUSTEE— con<»ntt«d. 

separate tmstees, appointment of, 144, 145 

solicitor of, payment to, 113, 114, 178-180 

*' surviving," who is, within meaning of power to appoint 

new trustees, 86 
survivorship of joint trusts and powers of, 95 
title, acoeptanoe of what, permissible to, on loan or pur*^ 

chase, 181, 182 
undertaking bj, for safe custody, 45 
•• unfit to act," 85 

valuation of security by, before loan, 180-182 
varying investments, power of, as to, 190 
vendor, when is, for purchaser, 23, 63 
vesting in, of trust property by declaration, 90, 92 

registration thereof, A. 

And 9ee Administrator ; Executors ; S. L. A. Trusticfs ; 
Trust ; Trust Estate ; Trust for Sale. 



UNDEE-LEASE, 

grant of, contract for, what title shewn on, 8, 49 
is "lease" within C. A., s. 14 (forfeiture, &c.), 52 
sale of, statutory conditions on : See Conditions of Sale. 
surrender of, not required^ 091 surrender of head-lease, 
250 

UNDER-LESSEE, 

notice, a£Eected with, of superior title, 8, 142-144 
provisions of superior lease, binding on, 143, 144 
relief, right to, against ejectment for head-rent, 52 

under G. A., s. 14 (forfeiture), 50, 52 

UNDEBTAEING for safe custody of documents^ 
Gourt, application to, under, 43, 44 
covenant for safe custody, satisfied by, 44 
damages, right to, under, 43, 44 
enfranchisement, on, 18 
mortgagee, by, 42, 45 

obligation under, as to damages and costs, 43, 44 
party giving, must have documents, 45, 46 
stamp on, 45 
trustee, by, 42, 45 



422 iNDEl. 

UNDIVIDED SHAKE, 

infant's, in land, managemeiiit.of, 100 

is •* land,** within C. A.. 15 

8. L. A., 243 

in mines and minerals, reservation of, on exchange or 
partition under 8. L. A., 261 

sale of^ under trust or power, 92 

to co-owner, under 8. L. A., 262 

same settlement of several, is one settlement for 8. L. A. 

purposes ; separate settlement of each, is not, 237, 239, 

240 
tenant for life of, 8. L. A. powers of, 237, 239, 240, 247, 

248, 262, 279 
See abo Mines ahd Minerals ; Fabtition. 

USES, STATUTE OF, 

easement *' de novo," creation of, did not enable; 119 
incorporeal hereditament, executes uses limited in, 1 1 1> 
119 

VENDOR. 

death of, devolution on, 22, 23 
trustee for purchaser, when, 23, 82 

VENDOR AND PURCHASER, 

disputes between, determination of, in summary way, 1 2 
And see Conditions of Sale ; Contract ; Pdbcua.sk ; Pur- 
chase-Deed; PuRCHASE-MONET ; PURCHASER; SaLE. 

VENDOR AND PURCHASER ACT, 1874, 

repeal, for Ireland, of provisions in, as to ** bare trustee " 

and " tacking," 130 
See aUo Table of Contents, and Part I., Ch. I. 

VENDOR AND PURCHASER SUMMONS, 
evidence of fact, admissible od, 13 

jurisdiction on, as to costs, interest, depobit and other- 
wise, 12 

*' VESTING DECLARATION," 

of trust estate on appointment and discharge of trubtoc, 

90-92 
exceptions from, 91, 92 
r^gistiation of, 92 
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" VESTING DECLARATION *'— continued. 
uearches for, 92 
Btamp on, 90, 91 

VOLUNTARY CONVEYANCE, 

oommenoement of title with, 2, 19 

covenants for title, not implied in, where not a *' settle- 
ment," 32 

WALES, 

included in "England" in Acts of Parliament, 248 

WAY, 

right of, is " land'* within V, and P. A., 7 

WAYLEAVE, 

grant or reservation of, S. L. A. powers for, 248, 249, 
261 

WIDOW, 

contract of, made during coverture, does not bind pro* 
perty acquired during widowhood, 196, 197 

attaches on remarriage, on property acquired 
during widowhood, 197, 216 
estate to, during widowhood, is estate for life under 

S. L. A., 312 
intestate, of, rights of, under Intestates' Estates Act, 

1890.. 200 
will of, made during coverture, effect of, 196, X97 

probate of, rules for, 224, 225 
See aUo Dowribss. 

WIFE : See Married Woman. 

WILL, 

of land, in Middlesex or Yorkshire, registration of, out 

of time, 12 

time for, t&. 
of married woman : See Married Woman. 
of widow : See Widow. 
title commencing with, special condition for, as to 

evidence of seisin, 1. 2 

WOBDS OP LIMITATION, 

" in fee simple," " in fee tail," &c., sufficiency of, gene- 
rally, 110 

in limitation of rent-charge, 111,119 



424 INDEX. yfl^N fb>^^p 

WORKING CLASSES. 
meaDing of, 340 

dwellings for, amendment of S. L. A. for fnrtlieranoe of, 
341 

WRITS AND ORDERS AFPECnNG LAND, 

registration of, and searoh for : Set Sbabchbs Act, 1888. 
vacation of registration o^ 340 

WRITS OP EXECUTION, 

registration of, on Crown debts, 166, .175 

judgments, 174, 175 
See aho Seabches Act, 1888. 
searoh for, on Crown debts, 175 . 

judgments, 174, 175 

YORKSHIRE, 

land in, wills of, non-registration of, cured in certain 
cases, 12 

registration of, time for, t5 

YORKSHIRE REGISTRIES, 
searches in, official, 177 

usual, 176, 177 
See aUo Yorkshire. 
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